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Tom tit: Luat Kinh doanh bat dong san (BPS) san s6 29/2023/QH15 da duoc Qubc hoi nudc
Cong hoa xa hoi chu nghia Viét Nam thdng qua ngay 28/11/2023 va s& bat dau cd hiéu luc tir ngay
1/8/2024. Muyc tiéu luat méi dat ra lan ndy la that chat hon viéc quan ly hoat dong kinh doanh BBS
va cac hoat dong dich vu lién quan dén kinh doanh BDS tai Viét Nam. Trong do, hoat dong mdi gisi
kinh doanh BPS dugc xem [a mét trong nhiing hoat dong quan trong, ¢6 anh hudng Ién dén sy thong
sudt cua thi truong. Bai bao dua ra mot s6 danh gia va du bao dbi véi hoat dong mdi gisi kinh doanh
BDS trong nudc trong bdi canh chuan bi &p dung cac quy dinh phap luat mai lién quan bang cach
thong qua tim hiéu kinh nghiém quan ly hoat dong méi gi¢i BDS cua cac qudc gia trén thé gioi.
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Abstract: Law on Real Estate Business N0.29/2023/QH15 was promulgated by the National
Assembly of the Socialist Republic of Vietham on 28 November, 2023 and took effect from 1
August, 2024. The goal of this law is to tighten the management of real estate business and relevant
services activities in Vietnam. Among them, the real estate business brokerage is considered one of
the important activities, which has a great influence to the real estate market. This article provides
some assessments and forecasts for the domestic real estate business brokerage activities in the
context of new relevant regulations by studying experience in managing such activity in a few
countries around the world.
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1. Mé& dau

Khi thi truong BDS phat trién d¢&n mot trinh dd nhét dinh thi s& xuét hién nhu cau doi véi
hoat dong moi gioi BDS. Su ra doi cua hoat dong moi gl0’1 BDS la mot tat yeu khach quan,
xuat phat tir nhu cau noi tai cua cac glao dich BPS va tir chinh dac diém cua BDS va thi
truong BDS. Ddi vai cac nén kinh té ¢o trinh d6 phat trién cao, moi gigi BDS duoc coi la
mot hoat dong guan trong cua thi truong BDS.

Theo Tur dién tleng Viet (Hoang Phé, 2003: 639), moi gidi duoc hiéu la “lam trung glan
dé hai bén tiép xuc, giao thiép véi nhau”. Trong hoat dong thuong mai cd khai niém moi
gi6i thuong mai dugc quy dinh tai Didu 150 Luat Thuong mai 2005, theo d6 mot thuong
nhan lam trung glan (gol la bén mai gidi) cho cac bén mua ban hang hoa cung tng dich vu
(goi 1a bén dugc moi gisi) trong viéc dam phan giao két hop dong mua ban hang hoa, dich
vu va dugc huong thi lao theo hop dong mai gidi.

O Viét Nam, dich vu moi gioi BDS duoc hop phap hoa ké tir khi Luat Kinh doanh BDS (Luat
KDBDS) dau tién ra doi nam 2006 khi dé cap dén viec mot hoac nhiéu chu thé dung ra lam
trung gian cho hai hoac nhidu chu thé khac trong cac quan hé, giao dich vé hang hoa BDS.

* Truong Dai hoc Kinh té - Luét, Dai hoc Quéc gia Tp. Hb Chi Minh.
Email: tannpp@uel.edu.vn ) .
* Vién Chién lugc phat trién, Bo Ké hoach va Dau tu.
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trong mua ban, chuyén nhuorng cho thué, cho thué lai, cho thué mua BDS, dinh nghia nay dugc
glu nguyén trong Luat KDBBS 2023 Theo Bleu 62 Luat KDBDS 2014 cac to chuc klnh doanh
moi gl01 BDS. C4 nhén c¢6 thé thanh lap doanh nghlep hoac kinh doanh dich vu mdi gigi mot
cach doc 1ap nhung ciing phai dam bao diéu kién vé ching chi hanh nghe theo luat dinh.

Luat KDBDS 2014 khong dé cap dén cac truong hop hoat dong mdi gi¢i BPS tu phét, la
giao dich giira cac ca nhan, to chic véi nguol moi glcn (hay trung gian) nhung khong phai
thuc hign hoat dong nay mot cach thuong xuyén hay cé ding ky kinh doanh. Hoat dong moi
gl01 nay da sb thuc hién thong qua ay quyén, hoic tham chi chi trao doi bang miéng, khong
xac lap van ban cuy thé.

V6i nhitng khai niém dwoc dua vao quy dinh phap luét hign cd cta Viet Nam, hoat dong moi
gi¢i BDS dang t6n tai & ba hinh thac: (i) hoat dong mai gii cua cé nhan la trung gian cho céc
giao dich vé BDS thyc hién ty phat dua trén nhu cau ctia cac ca nhan, t6 chirc thong thuong,
khong co chirc nang moi gl(n thudng xuyén, khong dugc cap ching chi; cac hoat dong nay thuc
hién trén co s& uy quyen va dai dién theo quy dinh cua B¢ luat Dan sy, (ii) hoat dong mai gidi
ctia ca nhan la trung gian cho cac giao dich vé BBS thyc hién mot cach thuong xuyén, mang
tinh chuyén nghiép, ngudi mi giéi duoc cp chitng chi hanh nghé mdi giGi; cac hoat dong nay
thuc hién theo quy dinh cua phap luét kinh doanh BDS; va (iii) hoat dong mai gidi cta t6 chuc
co (101 ngil m01 gi6i vién duoc dao tao va cap Chung Ch1 hanh nghe hoat dong mot cach chuyén

Tuy nhién tir ngay 1/8/2024, tht ca c4c t6 chac, ca nhan kinh doanh dich Vu mdi gi¢i BBS
bat budc phai thanh 1ap doanh nghlep kinh doanh dich vu BbS. Trong do, moi doanh nghlep
kinh doanh dich vu BBS s& phai ¢ it nhat 1 ngudi c6 chang chi mdi gi¢i BDS. Nhur vay cac
hinh thirc thir (ii) va (iii) da néu ¢ trén sé nhap lam mot dé quan Iy chung.

Su thay dbi cua quy dinh phép luat trong quan ly hoat dong moi gi6¢i BDS du bao sé lam
thay doi cAu truc cua thi truong BDS, kha ning dan dén nhirng tac dong khong nho dén hiéu
qua cua thi truong. Vi thé, ching t6i thuc hién nghlen clru nay thong qua phuong phép
nghién ctru 1a phuong phép so sanh luat hoc, so sanh cac quy dinh phap luat Viét Nam véi
quy dinh cua mét so qUOc gia dugc lya chon dé cho thiy murc twong thich cua phap luat Viét
Nam véi phap luat cac nudc. DPang thoi, nhom nghlen clru ciing dua ra nhitng danh gia dya
trén cac thong tin tong hop va du doan dé dé xuat cac giai phap phap ly cho van dé lién quan.

2. Nhirng diéu kién hanh nghé moéi giéi bat dong san tai Viét Nam

Theo quy dinh tai Piéu 61 Luat KDBDS 2024, tir ngay 1/8/2024, tat ca cac moi gioi BDS
dang hoat dong ty do s& khong dugc tiép tuc hOat - dong dudi tu cach ca nhan nira. Thay vao
do, @é tlep tuc hoat dong, ca nhan kinh doanh moi gi¢i BDS phai thanh 1ap doanh nghiép,
hop tac x4, lién hlep hop tac xa. Nhur vay, néu ca nhan kinh doanh mdi gi¢i BBS muén hoat
dong doc 1ap thi cd thé dang ky kinh doanh dudi hinh thirc doanh nghiép tu nhan hoac cong
ty trach nhi¢m hitu han mét thanh vién.

Xeét chung, vé hinh thirc hoat dong cua cac ca nhan kinh doanh mdi gigi khong c6 nhleu
thay dbi. Viéc quy dinh mai khéng cho phep ca nhan hoat dong tu do nhu trude day nham
muc dich tang cuong quan 1y nha nuéc, yéu cau nguoi mOi gidi phai dang ky kinh doanh,
c6 quy ché hoat dong riéng, dam bao dii co s& vat chat, thong tin, dia chi lién hé. Bong thoi,
trudc Khi hoat dong kinh doanh dich vu moi gidi BDS doanh nghlep Kinh doanh dich vu
moi gi¢i BDS s& phai gu:l thdng tin vé doanh nghiép dén co quan quan ly nha nudc vé Kinh
doanh BDS cap tinh noi thanh lap doanh nghiép dé duoc dang tai trén hé thdng thong tin vé
nha ¢ va thi truong BDS theo Diéu 61 Luat KDBDS 2023.

Duoi goc do tich cuc, viéc dang ky sé nang cao tinh chuyén nghigp, tinh than trach nhiém
ctia ngudi moi giGi vai khach hang cia minh. Pong thoi, nha nuée s& d& quan ly, thanh tra,
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kiém tra diéu kién hanh nghe dam bao tinh minh bach va quan ly thué. Nguoc lai, vé han
ché, c& nhan kinh doanh méi gi¢i BBS doc Iap s& phai tinh dén cdc chi phi dé duy tri va quan
ly hoat dong doanh nghiép, ¢am bao tuan thu nghiém ngit cac diéu kién quan ly cia co quan
quan ly chuyén nganh.

Vé chang chi hanh nghé mdi gioi, tat ca nhitng nguoi hanh nghé moi gii du hoat dong
trong doanh nghi¢p kinh doanh dich vu mdi gici hay trong cac doanh nghi¢p kinh doanh dich
vu san giao dich BDS déu phai dam bao diéu kién la cd chfrng chi hanh nghé mdi gi¢i BDS.

Theo Thong tu 11/2015/TT-BXD cua Bo Xay dung hién con dang c6 hi¢u lye, co quan hign
dang co chiu trach nhi¢gm t6 chic sét hach va cap ching chi mdi gii BDS thuoc Ve So Xay dung

Pé duoc cap Chung chi, nguoi dy thi phai tét nghiép trung hoc phd thng tro 1én, co day
du ndng lyc hanh vi dan sy, khong dang bi truy cuu trach nhiém hinh sy, khong dang bi tam
giam, phat tu, bi dua vao co sé cai nghlen co s¢ giao duc bat budc hodc dang bi tda an cam
dam nhiém chtrc vy, hanh nghé hozc cong viéc nhat dinh. Dong thoi, nguoi dy thi trude do
cling phai hoan thanh khoa hoc boi dudng klen thuc hanh nghe moi gioi BDS.

Noi dung cua khoa hoc dugc thiét ké bao gém hai khéi kién thuc: (1) khéi kién thirc co
s& (bao gom cac mon phap luat lién quan dén kinh doanh BPS, thi truong BPS, dau tu BDS,
va phong Chong rua tlen trong kinh doanh BBS; (2) khdi klen thac chuyen mon (bao gom
cac mon tong quan vé dich vu méi gioi BDS, quy trinh va k¥ ning moi gioi BDS, va giai
quyét tinh hudng trén thuc té).

Cing theo Thong tu 11/2015/TT-BXD (Piéu 15.4), chung chi moi gi¢i BDS chi co gia
tri 5 nam va ngU:O’I c6 chirng chi co thé hoat dong trén toan quoc Hét thoi han caa ching
chi, ngudi moi gIOI chi can thi lai phan kién thtc co so dé duogc cap lai chang chi theo so cil.

C6 thé thay, cac mdi gigi BDS chuyén nghiép méi chi duoc trang bi kién thirc chung vé
thi truong, phap luét va ky nang, ma chua duogc dao tao va kiém tra vé chuan muc dao dirc
nghé nghiép hoac quytac hanh nghé méi gidi.

Trong thoi gian téi, dé tuong thich voi Luat KDBDS 2023 va nhu cau cua thi truong méi,
Bo Xay dung s¢ xay dung chuong trinh khung m&i cho cac gi4o trinh giang day bdi dudng
kién thire hanh nghé moi gigi BDS.

3. Kinh nghiém phép luat nwéc ngoai trong quan ly cac méi giéi bat déng san

So voi phép luat Viét Nam, cac nude trén thé gisi ¢ nhiéu hudng tiép can da dang khac
nhau trong vjéc quan ly hoat d@ng cua cac moi gioi BBS tuy thuéc vao quy mé thi tmc‘rng
cua tang quoc gia. Nghién ciru nay khdo sat quy dinh quan ly cac moi gioi BDS ¢ mét so
cac thi truong 16n trén thé gioi, véi da dang lich sir hinh thanh va quy mé khac nhau dé c6
thé 1am bai hoc kinh nghiém cho Viét Nam.

3.1. Hoa Ky

Néu nhur tai Viét Nam, bat Ky ngudi trung gian trong mua ban BDS nio ciing ¢ thé dugc
goi la moi gi('yi BDS (nhu nhan vién ban BDS, nguoi gidi thi¢u...) thi & My, mdi gidi BDS
chi duoc cong nhan qua ba tén goi chinh: real estate agent, real estate broker va realtor.

Thit nhat, real estate agent (hay thuong goi tat Ia sales agent) co thé duoc hiéu la cac 1a dai
di¢n mua ban BDS, tam dich la dai ly BDS. Dai ly BDS la bat ky nguoi nao kinh doanh bang
céch truc tiép ding ra dan xép viéc mua bén, cho thué hoic quan ly nha &, dét dai va cac BBS
cho cé&c chu so hiru (Black’s Law chtlonary, 1968: 86). Theo Cuc Lao dong Hoa Ky (US
Bureau of Labor Statistics, 2024), cic dai ly la nhung nguoi moi gIGI o mirc do co ban nhat
phai ¢ chang chi hanh nghé (Ilcense) va phal lam vi¢c cho cac cong ty mai gi¢i BDS it nhét
hai nam tuy tirng bang. Mot so6 bang con yéu cau dai ly phdi co bing cir nhan dai hoc hoic cao
dang. Dé duoc cap chung chi hoc phai hoc cac mon hoc vé phap ly, dao dirc nghé nghiép, tai
chinh, hop dong, thué, va bao hiém. Chting chi moi gigi BDS phai duoc gia han cir sau 2-4 nam.
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Ther hai, mirc o cao hon la “real estate broker” (ngudi moi gidi BBS) Ngudi moi gioi
BDS dugc dinh nghia trong tir dién luat hoc Black’s Law la nhu"ng ngum dwoc thué muon
dé tién hanh mua hodc bdn BDS, dong vai tro trung gian gitta nguoi ban va nguoi mua, dam
phan cac khodn vay d@é bao dam BDS, quan Iy va cho thué BDS, ... (Black’s Law chtlonary,
1968: 242). Su khéac biét thong thuong glua céac “broker” va “agent” chinh la cac “broker”
dugc dao tao khat khe va bai ban hon, c6 thé xir Iy cac van dé mang tinh k¥ thuat cao hon
cua giao dich. Glay phép cua cac moi gisi cting twong ty nhu cia dai ly nhung moi gidi dugc
Cap phép co thé 1am viéc doc lap hoac ma cong ty mdi gisi va thué cac “real estate agent”
vé lam viéc cho minh (Troy Segal, 2024).

Cuoi clng 1a cac “realtor”. Tir dlen Cambridge dinh nghia realtor ciing la nguoi hanh
nghe chuyen nghiép, thuc hién gian xép cac giao dich mua bén, cho thué hoac quan ly nha
g, dat dai va BPS cho chii s¢ hiru, nhung thém vao do, realtor phai la thanh vién cua Hiép
hoi Cac nha Mdi gi¢i BBS Quoc gia (National Association of Realtors - NAR). Cac thanh
vién cia NAR phai tuan theo céc tiéu chuan, quy tic dao duc cua hiép hoi. Do vay, realtor
duoc coi la 6 uy tin cao, chuyén nghi¢p va thudng c6 thu lao cao hon.

Nhu vay & My, tat ca nhitng nguoi hanh nghé moi gIOI BDS déu phai cO ching chi hanh
nghe dé thuc hién hoat dong cua minh. Ngoai ra, moi mdi gisi khi duoc cap chang chi hanh
nghé s€ duoc cap ma sb. Trong mdi giao dich BPS déu c6 ghi ma s6 cua nguoi moi gidi trong
hop dong, dam bao trach nhi¢ém cua ngudoi moi gidi trong giao dich BDS (Klmball Tirey &
St. John LLP, 2017). Neu vi pham phap luét, dao dirc hanh ngh¢, moi gigi do se bi tudc glay
phép hanh nghe vinh vién. Hon nira, théng tin vé BDS dugc dam bao giéng nhau va rd rang,
dugc déng trén trang web BDS nhu Zillow.com hodc truy cap dir liu trén MLS (multiple
listing service) nén cac moi gisi khdng thé loi dung su bat can xtng thong tin dé tryc loi.

Co thé thay, dbi véi thi truong rong lon co lich sur phat trién lau doi nhu Hoa Ky, hoat
dong moi gl01 BDS da di vao quy cu. Hau hét cac giao dich lién quan dén mua bén, chuyén
nhuong cic BDS dé c6 su hién dién cua cac moi gidi. Trach nhiém cua moi gidi cling duoc
quy dinh rat cao, khong chi théng qua céc ché tai ma chu yéu la dua trén dao dac nghé
nghiép, tac phong, thai d6 voi khach hang, dugc xac dinh qua nhirng kénh nhu hiép hoi hoac
uy tin duoc x&c nhan trong cong dong.

3.2. Mgt sé quac gia ¢ chau Au

Quy dinh vé nghé moi giéi BDS khong ddng nhat ¢ chau Au. O Béc Au, linh vuc BDS
chi dugc diéu chinh boi mot sb quy tic va bai tinh than trach nhi¢m cao cua cac chuyen gla
nhitng nguoi khong ngurng ty dao tao va ludn cap nhat. O Nam Au, cac quy dinh ngay cang
siét chat hon nhiam d6i mat véi tam ly budng tha, it quen vai tinh than trach nhiém cua ca
nhan ngudi moi gidi.

3.2.1. Céc quéc gia Bac Au

Theo Realigro (2023), trong sb cac quoc gia & Béic Au, buc la quéc gia kiém soét rat
nghiém ngat hoat dong moi gl(n BDS bac nhat. Cac moi gigi BPS tai Puc bat budc phai co
glay phép cua thanh phd va cé thé tham gia céc khoa hoc ba ndm v&i cac tuy chon chuyén
mon khac nhau. Trong khi d6, nuée Ao lai dang tinh dén kha ning bii bo viéc dang ky dol
voi cac dai ly BDS ma hon 15.000 nha moi gidi da tham gia; tuy nhi€n, hé thong tu diéu
chinh s& van nghiém ngat va cac moi g|0’| c6 thé bi dinh chi nghé nghiép néu ho khdng ton
trong luat bat thanh vin vé chinh sach cong va dao dic.

Tai Phap, hién nay dang c6 khoang 50 nghin moi gi¢i BDS (Ipag, 2022). Nghé moi gisi
duoc quy dinh bai Luat 2004-634. C6 mot s6 khoa dao tao chuyén nghlep, nhung bat buoc
phai co glay phép (thuong goi a the xanh). Cac hinh phat dbi voi cac moi gisi vi pham
nguyen tac tai Phap tuong doi nang né. Céc mai gidi lam viéc ma khong co the xanh, nhan
tién dat coc va mdi giéi ma khdng cé iy quyén hop phap caa cha so hiru thim chi ¢é thé bi
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phat tu tir 6 thing dén 2 nam. Cac quy dinh khéit khe nay nhim dam bao cac moi giéi phai
thi Iay gidy phép va hoat dong diing luat.

O Vuong quoc Anh va xir Wales, ngay 18/7/2019, B6 Nha ¢, Cong dong va Chinh quyen
bia phuong dé ban hanh Quy dinh Nhom hoat dong Dai 1y BDS, theo d6 tat cd cac moi gioi
dugc khuyén khich thi Iay giay phép va tuan thi quy tac hanh nghe dugc chia theo cac cap do
khac nhau thy thugc vao vi tri nhan vién hay quan ly. Cac moi gi6i vi pham quy tac s& duoc
giam sat boi Higp hoi Dai 1y BDS Quéc gia (NAEA) va ¢ thé bj co quan thuong mai cong
bang x6a ding ky va cam hoat dong kinh doanh néu cac moi glol vi pham quy dinh. Tuy nhién
van c6 tmong hop mdi gisi hoat dong doc lap va doc quyen cho khach hang duéi tu cach
chuyén gia tu van chuyén biét xac lap trén co s¢ hop dong. Cac mdi gisi tai Bi, Ha Lan, Phan
Lan, Ireland va BDan Mach cling thuong hoat dong tuong tu nhu vay (Realigro, 2023).

3.2.2. Céc qudéc gia Nam Au

Thi truong BPS tai céc quéc gla Nam Au vén hoat dong tu phat, khong dugc quan ly chat
ché va Ion xon. Tuy nhién theo yéu cau cua cac chi thi tir Lién minh chau Au, cc nudc dang
dan c6 cac quy dinh rang budc doi véi cac moi gi¢i BDS dé thi truong hoat dong quy cu hon.

Tai Y, chinh phu dang xem xét nhitng thay doi quy dinh dé tuong thich véi chi thi moi
cta Lién minh chau Au ve hoat dong kinh doanh BDS cua Y. Theo ltalyirl (2022) ké tir nam
2001 dén nay, moi gi¢i BDS & Y bt budc tdi thiéu phai co bang cap hai va c6 bao hiém. Ho
budc phai thuc hién mot khoa dao tao va vuot qua ky thi co lién quan. HE thdng nay cung
cap mot cach tiép can chuyén nghiép cao cung Vi su bao vé khach hang day du hon.

Tai Tay Ban Nha, thuc tién cua nghé mdi gidi BPS 1a hoan toan tu do. Sy xuat hién nhleu
cta cac dai Iy BDS khong c6 gidy phép di gy ra tinh trang ting gid khong kiém soét, von
la déc trung cua thi truong BDS Tay Ban Nha trong nhitng ndm géan day. Chinh phu Tay
Ban Nha da ban hanh sac I¢nh hoang gia 1292/2007, trong d6 thong qua quy ché chung cua
truong dai Iy BDS chinh thirc. Luat nay bat buc cac hoi dong phai ky bao hiém trach nhiém
phap ly (Idealista, 2022).

Mot so quoc gia khac 6 Nam Au nhu Hungary, Romania, Hy Lap va Bulgaria du khong
budc phai cd chang chi hanh nghe nhung bat bugc phai dang ky tai Phong Thuong mai, phai
c6 bang tét nghiép trung hoc va khdng co tién an, tién sy (Idealista, 2022).

3.3. Trung Quéc dai luc va Hong Kong

La mot trong nhitng thi truong sinh sau d¢ muon nhung thi truong BDS Trung Quoc (dai
IuC) lai c6 toc do bung nd dang kinh ngac, Ké tir khi duoc néi long chinh sach dol véinha ¢
vao nam 2014, tiép ngay sau d6 gia nha dat tai Trung QUOC tdng cao khong ngirng trong thoi
gian ngan. Pon ct, gia nha trung binh tai 70 thanh phd 16n cua Trung Quéc nam 2016 da
tdng 9,2% so véi cung ky ndm 2015 (Tréan Thi Ha, 2017). Va dén nay anh huéng cua bong
bong gia BDS van chua két thlc tai Trung QUOC

Do d6, cac quy dinh trong hoat dong moi gi¢i BDS tai Trung Québc ciing 1a van dé duoc
guan tam buc thlet Bo Xay dyng va Bo Nhan sy da ban hanh hai van ban quan trong dé ap
dung trén toan qUOc vao cuoi nam 2001. D6 1a “Quy dinh tam thoi vé trinh do chuyen moén
clia nguoi mAi gidi BDS” va “Quy dinh vé kiém tra ning lyc d6i véi ngudi moi gici BDS”
(Estate Agents Authority of China, 2001)

Theo Quy dinh, tat ca nhitng nguoi tham gla vao cac hoat dong mdi gi¢i BDS déu phai
vuot qua Ky klem tra du diéu kién lién quan va duoC Cap phép hop l&. Gidy phep chuyén
nghlep duogc cip theo hai loai, mot la Glay phép Mdi gisi BDS (twong duong voi glay phep
moi gigi BDS ¢ Hong Kong) va hai la Glay phép Tro ly Dai ly BDS (tuong du:ong vai giay
phép nguoi ban BDS ¢ Hong Koéng). Tét ca nhiing ngu’orl dleu hanh hoac git céc vi tri chu
chét trong cac cong ty mdi gici BDS déu phai 1 nguoi cd Gidy phép Dai 1y BDS.
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Ky thi ndng luc cho Tro ly MGi gi¢i BDS ¢6 mdt giao trinh do By Xay dung dua ra va
dugc Bo Nhén sy xac nhan. Viéc ra de thi va t6 chuc thi do cac tinh, khu ty tri va thanh pho
truc thugc trung wong dam nhan néu phu hop. Nhitng nguoi vuot qua Ky thi s& duoc cap
Chuang chi Hanh ng hé Trg 1y cho Dai ly BPS tai Cong hoa Nhén dan Trung Hoa nhung hanh
nghé cua ho s€ bi gidi han trong khu vuc ho dang sinh song.

Ky thi tuyen nhan vién moi gi¢i BDS dugc to chuc tap trung trén pham vi ca nuéc do Bo
Xay dung va Bo Nhan su ph0| hop t6 chirc. Bé thi s& duoc chuan hoa dé sir (dung trong ca
nude. N6 duoc tién hanh mdi naim mot Ian tai c4c thanh phd 16n truc thudc cap tinh tro Ién.
Nhitng nguoi vuot qua ky thi sé dugc Cap Chung chi Hanh nghé Mai gioi BPS tai Cong hoa
Nhan dan Trung Hoa duoc cong nhan va cho phép nguol s& hitu hanh nghé trén toan quéc.

Nhu vay, c6 thé thay, hau hét cac qudc gia trén thé glm déu dang hudng dén viéc quan ly
hoat dong cta cac mdi gi¢i BDS thong qua vigc yéu cau chung chi hanh nghé mdi giai.

Céc qubc gia lon, vai thi trudng BDS I6n nhu Hoa Ky va Trung Qudc chia chitng chi hanh
nghe ra thanh nhiéu loai khac nhau dé phan loai mdi gidi, tir 6 tang cuong hiéu qua quan ly
ve trinh d¢ va hoat dong cua cac moi gidi vién. Cac quoc gia nay cling phan chia tham quyen
Cap va pham vi cta chirng chi & pham vi hep, thudc tieu bang hoéc khu vuc dia phuong dé yéu
cau moi gigi phai am hiéu chuyén sau dac diém cua BDS trong khu vuc hoat dong cia minh.

Mot so quoc gia khac khong yéu cau cao vé phan loai chitng chi, nhung nghiém khac
trong van dé thuc hanh quy tac nghé nghiép va dua ra nhirng hinh phat rat ning dol Vai viéc
Vi pham quy tac hanh nghe Va nhin chung van dé dao dtc nghé nghiép duoc dé cao trong
qua trinh dao tao, thi va cap chang chi ¢ cac nuac.

Nhitng kinh nghiém nay rat dang tham khao dé dwa ra nhirng dé xuat phd hop véi bdi
canh thi truong BPS Viét Nam hién tai.

4. Panh gia quy dinh cia Lut Kinh doanh bat dgng san 2023 vé hoat déng mdi gidi
bat dong san va Kién nghi cho phap luat Viét Nam

4.1. Panh gid va dir b&o vé xu huéng cua hoat déng mdi gisi bdr dong san sau nam 2025

So voi Luat KDBDS nam 2014, sip ti, cac ca nhan hanh nghé mOi gi¢i BDS s& khong duoc
phép hoat dong doc lap nira ma bat bugc phdi tham gia vao mot t6 chue dé hanh nghe hoac tu
thanh lap doanh nghlep riéng dé hanh nghe Céc y&u cau nay gan gidng véi Hoa Ky. Vé thu lao
ctia ca nhan moi gidi, nguot moi gidi sé ¢o kha ndng dugc nhan thu lao va hoa hong théng qua
san giao dich hoic théng qua to chirc moi gl0’1 khong dugc huong tryc tiép tir khéch hang

Luat KDBDS nam 2023 dang s1et chat cac hoat dong cua cac ca nhan hanh nghe moi g|o|
BDS hon. Nhung chiing t6i cho rang, su rang budc nay la con dao hai ludi, néu khéng co
nhitng chinh sach pht hop duoc thuc hién song song co thé s& gay hau qua tiéu cuc cho thi
truong BDS.

Neéu phap luat kinh doanh BDS bat budc cac ca nhan phai hoat dong trong cac san hoic
thanh Iap doanh nghlep dé quan ly thu nhap va thué thi kha nang ho s& chuyén qua hoat dong
theo m6 hinh mai gidi tu do va khdng can den ching chi mai gi¢i BDS, vira khong can bat
budc phai cé chirng chi hanh nghe khéng can dong thué, khdng can chiu trach nhiém hay
rang bugc véi khach hang. Néu kéo dai, doi ngu moi gidi chuyén nghiép c6 chung chi hanh
nghe s& giam manh, dnh huong I6n dén nhu cau thi truong. Vi Vay, song song Vi viéc quan
ly chat, can phai co nhitng chinh sach hd trg va khuyén khich ca nhan mdi gigi BPS hoat
dong chuyén nghiép nhleu hon hon.

Mot trong nhiing van dé lién quan dén hoat dong moi gi¢i BPS chinh 1a khong quan Iy
dugc cac ca nhan hoat dong moi gidi tu do. Theo bdo cao cua Bo Xay dung (2022), nhiéu ca
nhan moi gi¢i BDS chi muon ban duoc san pham bang moi cach ma khong c0 trach nhi¢m voi
khach hang, thoi phong gié tri san pham, quy dinh thi lao moi gigi va hoa hong bat hop 1y,
khong phan anh nhu cau hozc gia tri that cua san pham BDS. .. 1am anh huéng nghiém trong

85



Tap chi Khoa hoc xa hoi Viét Nam, s6 7 - 2024

hinh anh, uy tin ciia nghé mdi gigi bat dong. Vi vay, bac thiét hién nay la phal khuyen khich
cac ca nhan hoat dong méi gidi BDS hanh nghé mot céch chuyén nghiép, c6 to chic, dugc
trang bi kién thtc, ky ning, dao dic nghé nghiép va thai do véi nghé mot cach day du.

4.2. Mt s6 kién nghi hoan thién phdp ludt Viét Nam vé qudn 1y nguoi méi gici bat dong san

Dua trén cdc danh gid quy dinh lién quan dén t6 chuc hoat dong va diéu kién ciia moi gigi
BDS cua Luat Kinh doanh bat dong san 2023, dong thoi dac két kinh nghlem cua Cac quoc
gia trén thé glol nhom tac gia dua ra mot sb klen nghi nham gop ¥ cho cac vin ban dudi luat
dang duoc xay dung trong thoi gian téi, nham tang hiéu qua thyc thi Luat Kinh doanh bat
dong san nam 2023 nhu sau:

Thet nhat, can bat budc ghi ma s6 giay phép hanh nghe vao cac giao dich vai khach hang
Khach hang 1a nguoi sé quyeét dinh chon giao dich c6 moi gisi hay khong va moi gidi co
ching chi hay khong. Néu moi gi¢i ¢ chang chi hoac gidy phep thi can bat budc phai ghi
ma ciia mai gigi vién vao hop dong mua ban va hop doéng moi gioi de truy cau trach nhiém
Vé sau néu phat sinh thiét hai tir hanh vi vi pham cta bén moi gisi. Néu khéch hang hra chon
mai gidi vién co chirng chi hanh nghé, ho s& duge dam bao tot hon, tir d6 tao xu huéng lya
chon tang 18n, kéo theo nhu cau Chuyen nghiép hoa doi ngli moi gi¢i BDS trong tat ca cac
loai san pham BDS. Song song v&i nghia vu, nguoi moi glol phai duoc quyen yéu cau marc
thu lao tuong xung voi trinh do va trach nhlem minh, va pha1 dugc ghi rd trong hop dong
moi glol O giai doan dau, Nha nuGe nén khuyén khICh cac ca nhan hoat dong moi gidi tu
do néu co chung chi hanh nghé day du hoac tham gia bdi dudng thém nghiép vu thi duoc
tdng mirc hoa hong hodc duoc mien giam thué.

Thet hai, can ban hanh bo quy tac dao dirc hanh nghé méi gi¢i BDS. Tt ca céc to chuc
hanh nghé moi g|o1 BDS ¢ cac quéc gla ¢ thi truong BDS 16n nhu Hoa Ky (NAR), Canada
(CREA) hay tai cac quéc gia quan ly moi gisi thong qua tinh than trach nhiém cao nhu Anh
Quéc. Bo quy tic quy dinh va huéng dan day da cho céac ‘moi gidi cach rng xir trong cac
truong hop nhat dinh, cdc nghia vu bat budc nhu cung cdp thdng tin, bao mat, cac trach
nhiém va quy dinh vé giai quyet tranh chap.

Tai Viét Nam hién nay ciing da c6 mot s6 nganh nghé ban hanh bo quy tic tng xir nhu
nghé luat su, cong chang, can bo thué,... Vi vay, Bo Xay dung la co quan chinh quan ly hoat
déng moi gidi co chung chi s€ nén la don vi ban hanh bo quy tic hay song song Véi chuong
trinh khung dao tao, va quan Iy truc tiép cac moi gIO’I do minh cap chung chi. Néu cac moi
gi6i vi pham bét ky quy dinh nao cua bd quy tac thi co thé ky luat canh cdo, phat, hoic tudc
chirng chi hanh nghé tly theo murc d6. Viéc chuan hoa hanh vi nghé nghiép s& gilp hoat
dong nghé moi gidi BPS nhanh chéng di vao quy cu va chuyén nghiép hoa hon tung ngay.
Ngoai ra ciing giam bét thu tuc va ganh nang cho céc co quan ban hanh luat trong truong
hop thi trudng thay doi, can c6 sy diéu chinh nhanh chéng vé cac quy tic tng xir nay, thay
vi chinh stra quy dinh phap luat.

Thir ba, ngoai trir viéc thong tin vé& hoat dong kinh doanh BDS, bao gom luén ca thong
tin cua moi glol vién s€ duogc cong khai trén cac COng théng tin ch|nh thire, nén ¢o trang ho
80’ cua ting moi gigi vién ma cac khach hang cé thé truy cap va theo doi, cling nhu lién hé.

MGi mdi gidi khi dugc cong bd thong tin, Iy lich va kinh nghlem tham chi'la c6 cac phan
hoi tir khach hang thi nhimg ngudi ¢6 nhu cau giao dich c6 thé d& dang tiép can lya chon
nguoi moi gigi phu hop véi giao dich cuaa minh trong khu vec ma minh sy klen thuc hién
mua ban BDS. Nguoc lai, lugng khach hang cho nhung moi g|o1 duoc phan hoi tot cing s&
¢6 co hoi duoc tang 1én, thuc ddy ngudi hoat dong mdi gigi co ching chi thuc hién cong
viéc mdt cach chuyén nghiép, minh bach va trach nhiém cao.

Véi cac giai phap trén, hoat dong moi gioi BDS s& ngay cang minh bach, chuyén nghiégp,
nang cao chat luong va phl hop véi su phat trién quy mé cua thi truong va nhu cau khéach
hang, tuong xtng vai xu thé cua hoat dong mdi gioi BDS trén thé gioi.
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5. Két luan

Tu nhitng kinh nghiém phap luat Vé quan Iy hoat dong moi gioi BDS cua cac quoc gia
trén thé gisi, nhom tac gia thiy rang o nhung quoc gia ma chuan muc dao duc nghé nghlep
va tinh than trach nhiém trong hoat dong madi gi¢i BDS con thap nhu Viét Nam thi cap thiet
la tiéu chuan hoa cac chuan muc dao dic cua nghe bPoéng thoi quy ¢ dlnh phép luat can céan
bang quyen va loi ich cua nguol moi gidi, tréanh siét chat qua muc dan dén loi bat cap hai.

Vi vay, can thiét phai ¢6 quy dinh huéng dan dusi luat vé mdi gisi BDS can cu thé hoa
cac quyen, nghia vy va tiéu chuan dao duc nghé nghlep Ngoai ra, tan dung co ché ghima
s6 co moi giGi vién Vao hop dong, giao dich BDS, cong b thong tin ngudi mOi gisi 1én he
thong thong tin qubc gia va duoc huong cac uu dai tuong ung. Su can bang va phu hop
quyén va trach nhiém cta ngudi moi gidi s& thic day su phét trién cua thi truong BDS mot
cach minh bach va bén viing.

Tai lieu tham khao

Bo6 Xay dung. (2015). Théng tw 11/2015/TT-BXD ngay 30/12/2015, quy dinh viéc cap ching chi
hanh nghé méi gici BDS; huéng ddn viéc dao tao, boi duéng kién thizc hanh nghé moi gisi BDS,
diéu hanh san giao dich BDS; viéc thanh Idp va té chiic hoat dong cua san giao dich BDS.

Bo Xay dung. (2022). Bao cao s6 72-BC-BXD ngay 5/4/2022, Téng ket thi hanh Lugt Kinh doanh
bat déng san 2014 va Pinh hwéng sira doi Lugt Kinh doanh bar dong san.

Cambridge English Dictionary. (2024). https://dictionary.cambridge.org/vi/dictionary/english/

CREA. (2023). The Realtor Code. https://www.realtor.ca/resource/realtor-code-of-ethics.pdf

Estate Agents Authority. (2001). Estate Agency Practice in Mainland China. https://mwww.eaa.org.hk/en-us/

Henry Campbell Black. (1968). Black’s Law Dictionary. 4th Ed. Rev. West Publishing Co., St. Paul. Minn.

Hoang Phé. (2003). Tur dién tiéng Viét. Vién Ngon ngit hoc, Nxb. Tir dién bach khoa.

Idealista. (2022). How to become a real estate agent in Spain. https://www.idealista.com/en/news/

Ipag. (2022). How become estate agent in France. https://www.ipag.edu/en/blog/how-become-
estate-agent-france/

Italyirl. (2022). How to become a real estate agen in Italy.https://www.italyirl.com/how-to-
become-a-real-estate-agent-in-italy/

Kimball. (2017). Tirey & St.John LLP, License Number Disclosure Requirements for Real Estate Agents
and Brokers. https://mww.kts-law.com/wp-content/uploads/2016/12/License-Number-Disclosure-1.pdf

Ministry of Housing, Communities & Local Government. (2019). Regulation of Property Agents:
working group report. https://www.gov.uk/government/publications/regulation-of-property-agents-
working-group-report

NAR. (2023). Code of Ethics. https://www.nar.realtor/about-nar/governing-documents/code-of-
ethics/2023-code-of-ethics-standards-of-practice

Quéc hoi. (2014). Ludt kinh doanh bat déng sdan so 66/2014/QH13.

Quéc hoi. (2023). Ludt Kinh doanh bdt déng sdan so 29/2023/QH15.

Realigro. (2022). Rules to be a real estate agent in Europe. https://www.realigro.com/guide-
home-sellers/real-estate-agent-europe.php

The Property Ombudmans. (2015). Code for Practice for Residential Estate Agents (England,
Wales and Northern Ireland) https://www.tradingstandards.uk/media/documents/commercial/codes-
of-practice/tpo-sales.pdf

Tran Thi Ha. (2017). Bai hoc kinh nghiém tir thi truong bat dong san Trung Quédc, Vién chién
lwgc va Chinh sach Tai chinh. https://mof.gov.vn/webcenter/portal/vclvestc/pages_r/l/

Troy Segal. (2024). The Differences Between a Real Estate Agent, a Broker, and a Realtor,
Investopedia. https://www.investopedia.com/ask/answers/101314/what-are-differences-among-real-
estate-agent-broker-and-realtor.asp

US Bureau of Labor Statistics. (2024). Occupational Outlook Handbook. https://www.bls.gov/
ooh/sales/real-estate-brokers-and-sales-agents.htm#tab-4

87



	3. Kinh nghiệm pháp luật nước ngoài trong quản lý các môi giới bất động sản

