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Hoan thién ché dinh ngwoi than
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Tém tit: Trong nhiéu vin ban phap ludt ciia Viét Nam, dac biét 1a cac van ban lién quan dén dan
su, hon nhén, gia dinh va hinh sy, thudt ngir “nguoi than thich” dugc st dung voi nhirng cach hiéu
khac nhau. Bo luat Dan sy, Bo luat TH tung hinh sy, Luat Hon nhan va gia dinh, Luat Thi hanh an
dan su, Luat Doanh nghiép... va cac vin ban quy pham phap luat khac 14 nhitng vi du dién hinh vé
viée sir dung thudt ngit nguoi than thich voi ndi ham va pham vi khong gidng nhau. Trong pham vi
bai viét nay, nhém nghién ctru s& dua ra nhitng phan tich rd rang hon vé ¥ tudng va cach bé tri hudng
dan do ludng pham vi diéu chinh cho ngudi than. Bén canh d6, muc dich cua bai viét nay 1a phan
tich mot sb bat cap trong thuc tidn ap dung cac quy dinh cua phap luat Viét Nam vé ngudi than va
dua ra mot sb kién nghi vé van dé duoc dé cap.

Tir khéa: Nguoi than, nguoi c6 quan hé ho hang, thuat ngir phap 1y, thanh vién gia dinh.

Phan loai nganh: Luat hoc

Abstract: In many Vietnamese legal documents, particularly those pertaining to civil, marriage,
family, and criminal matters, the term “relatives” is used with various interpretations. The Civil Code,
Criminal Procedure Code, the Law on Marriage and Family, the Law on Civil Judgment Execution,
the Law on Enterprises, etc., and other legal documents are typical examples of the use of the term
“relatives” with different connotations and scopes. Within the scope of this article, the authors
provide a clearer analysis of the idea and layout guidelines for measuring the scope of adjustment
for relatives. Besides, this article also analyzes some shortcomings in the practical application of
Vietnamese law's rules regarding relatives and to make several recommendations.

Keywords: Relatives, kin, legal term, family member.
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1. Dit van dé

Thuét ngit “nguoi than” hay “ngudi than thich” ¢ tén tiéng anh 1a “relatives” (tir gbc
Latinh 14 relativus) duoc hiéu theo tir dién Oxford Languages 1a nhitng ngudi c6 mdi quan
h¢ hon nhan hoic huyét théng (Oxford Languages, 2023), con theo tir dién Cambridge c6
nghia 14 nhitng thanh vién trong gia dinh (Cambridge dictionary, 2023). C6 thé noi, thuat
ngit ngudi than thich str dung khong thdng nhét va c6 sy khac biét giira cic qudc gia, tham
chi c6 sy khéc bié¢t 1a gitra cac dao luat trong cung mot quéc gia do cac quan hé xa hi va sy
kién phap 1y hudng dén ddi tuong ngudi than thich 1a khac nhau.

Luoc khao cac cong trinh nghién ctru lién quan dén bai viét, nghién ciru clia tac gia Warren
(2007) cho rang, mdi quan hé ho hang than thich phu thudc vao nhiéu yéu t6. Cu thé, theo
tac gia nhitng nguoi than thich duge gan két voi nhau thong qua cac quan hé thira ké, quan
h¢ hon nhan, quan hé huyét théng va dudi tdc dong cua sy da dang van hod, tap quan, su
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phat trién cta kinh t& ma co su khac biét vé thuat ngir va pham vi ciia mdi quan hé ho hang.
Viéc phan tich cac hoc thuyét phap 1y, cac quyét dinh tu phap va nhitng doi méi trong cac
cong cu phép 1y chic chian van 1a mot nhiém vu quan trong trong viéc phan tich t6 chirc ho
hang. Vi vay, viéc nghién ctru mdi quan hé giita nhirng ngudi than thich dudi goc do phap
1y can linh hoat va tiép nhan sy khac biét giita cac khai niém dya trén viée 1y giai tir sy da
dang vé kinh té xa hoi cta cac qudc gia, cu thé 1a cac qubc gia tai chdu Au (Warren, 2007).

Trong mot nghién ctru khac, Miller (2002) cho rang viéc xac dinh mdi quan hé giira cac
thanh vién gia dinh tai My qua céc giai doan lich sir cho thy cac thanh vién gia dinh bao
gdm nhiéu cip bac va chung toc khac nhau. M6 hinh thanh vién gia dinh trong xa hoi My ¢
xura 1a mot nhom gdm tat ca nhitng ngudi an, ngt, 1am viéc va sdng cung nhau, dva trén moi
quan hé huyét thong, hon nhan, nudi dudng va phéat sinh mot cach ty nhién véi nhau. Viéc
xac dinh thanh vién gia dinh dugc xét theo ba cach co ban dua vao ba mbi quan h¢ don
phuong, song phuwong hay da phuong nhu sau: Mot la, mbi quan hé ho hang don phuong
xay ra ¢ nhirng xa hdi dong dan va phuc tap hon, noi né chi dugc truy tim thong qua ngudi
cha hoac chi qua nguoi me tuy thudc ho theo ché do phu hé hay mau hé ma xac dinh nguoi
than thich trong gia dinh gdm nhiing ai; Hai ld, mdi quan hé ho hang song phuong duoc tinh
bao gém ho hang bén ca cha va me trong khoang ba thé hé; Ba ld, cac mdi quan h¢ ho hang
da phuong c6 thé dugce truy tim thong qua ca cha 1an me, két hop véi viée gan véi noi cu tri
va cac quan hé xa hoi phat sinh v6i nhau chang han tir quan hé thira ké ma pham vi thanh
vién gia dinh s& dugc x4c dinh khac nhau. Vi vay, mdi quan hé ho hang di va khong phai &
dau ciing gidng nhau tai xa hdi My qua cac giai doan lich st (Miller, 2002).

Chéng han tai My v6i nhirng quy dinh hién hanh (Center for American Progress, 2020),
nham dam bao viéc ké khai tai san cua cac thanh vién diéu hanh chinh pht dugc minh bach
va trung thyc, theo Cong b tai chinh céng huéng dan thi hanh Luat Pao duc trong Chinh
pht duoc ban hanh ngay 26/10/1978 (U.S.Office of Government Ethics, 2023) da giai thich
ngudi than thich cua cac ca nhan can ké khai 1a nhitng ngudi ¢6 quan hé ho hang véi ho nhu
cha, me, con trai, con gai, anh trai, chi gai, chq, di, anh ho, chdu trai, chdu gai cua ban, chéng,
vo, Ong, ba, chau, chau gai, bd vo, me ché)ng, con ré, con du, anh ré, chi dau, cha duong,
me ké, con riéng, con gai riéng, anh ké, chi ké, anh cung cha khac me, chi gai cung cha khac
me hoic ai 13 6ng ndi, ba ngoai cta vo/chong ban. Ngudi than thich cling bao gdm hon phu
hodac hon thé cua ho (U.S.Office of Government Ethics, 2023). O moét dao luat khac, BO luat
Thdng nhét vé Tu phap Quén sy Hoa Ky dinh nghia Toi theo ddi, rinh rap® bao gom bét ky
hanh dong nao khién mét c4 nhan, ban tinh cia ho hodc gia dinh truc hé cta ho lo s¢ vé cai
chét hodc tén hai co thé. Nhirng nguoi than thich dé bao gé)m VO chéng; anh chi em ruot;
cha me; tré em, ké ca nhirng dura tré ma nan nhan ding canh; va bét ky thanh vién nao khéc
trong gia dinh c6 quan hé huyét thong hodc hon nhan véi nan nhan.

Tai Viét Nam, thudt nglt nguoi than thich dugc dé cap dén trong nhiéu van ban quy
pham phap luat Viét Nam, ddc bi¢t 1a trong linh vyc dan sy, hon nhan gia dinh va to tung
dan sy, hinh sy. Nhitng vin ban quy pham phap luat dé cap dén thuat ngit nay c6 thé ké
dén nhu Bo luat Dan su, Bo luat TH tung hinh sy, Luat Hon nhan va gia dinh, Luat Cong
chung, Luat Thi hanh 4n dan sy, Luat Doanh nghip va cac van ban quy pham phap luat
dudi luat khac.

! Theo B6 luat Hoa Ky § 930 - Diéu 130 Toi theo ddi, rinh rap.
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Tuy nhién, do mdi vin ban c6 ddi tugng diéu chinh va goc do tiép cin khong gidng nhau
nén dan dén ddi tuong nguoi than thich dugc xac dinh khong nhit quan trong cac vin ban
nay. Chinh vi vay, viéc nghién ctru ché dinh ngudi than 1a can thiét hon bao gid nham gitp
xac dinh rd dbi twong tac dong 1a bao gom nhirng ai. Trong pham vi bai viét, nhom tac gia
s& phan tich rd hon khai niém va dé ra nguyén tic xac dinh pham vi diéu chinh d6i véi ngudi
than thich. Bang viéc str dung phuong phap phén tich va tong hop, phuong phap quy nap va
dién dich, bai viét s& 1am rd cac quy dinh lién quan dén ngudi than thich mot cach chi tiét
trén co so phan tich nhirng quy dinh trong phép luat Viét Nam hién hanh va so sdnh v&i phap
ludt cia mot sé nudc. Tir do, bai viét dé ra nguyén tic xac dinh pham vi ngudi than thich
nham giai quyét truong hop cac van ban quy pham phap luat khong quy dinh chi tiét.

2. Khai niém nguoi than thich

Thuét ngir nguoi than thich duge dé cap dén kha nhiéu trong cac van ban quy pham phap
luat voi nhitng d6i twong duoc liét ké co su khac biét dang ké. Pic biét, Luat Hon nhan gia
dinh ndm 2014 13 vin ban dua ra khai niém vé ngudi thin thich bao gdm ngudi c6 quan hé
hén nhén, nuéi dudng, ngudi ¢ cting dong mau vé truc hé va nguoi cé ho trong pham vi ba
doi. Quan hé hon nhan 13 quan hé giita vo va chong sau khi két hon va khai niém nay duoc
hiéu kha thong nhat cho tat ca hé thong phap luat?® trén thé gidi (Gough E. Kathleen, 1959).
C6 thé n6i, quan hé hon nhan 1 quan hé nén tang dé xay dung nén nhitng méi quan hé khéc
trong hon nhan va gia dinh sau d6 nhu quan hé huyét théng, quan hé nudi dudng (Tynan
Caroline, 1997). V& quan hé nudi dudng dugc nghi dén dau tién 13 quan hé cha me con bao
gém cha me con rudt quan h¢ nay duoc nhéc dén tai Diéu 71 Luit Hon nhan va gia dinh.
Cha me nudi voi con nudi va cha duong, me ké ddi véi con riéng cua vo chéng cling la
nhitng d6i twong co thé phat sinh quan hé nudi dudng nhau néu ho thuc hién nhitng thu tuc
phap 1y dam bao dé phat sinh quan hé cha, me, con theo quy dinh tai Diéu 8 va 14 Luat Nubi
con nudi. V& quan hé huyét thong chii yéu xoay quanh quan hé gitta nguoi c6 cing dong
mau vé truc hé va nguoi ¢o ho trong pham vi ba do1i, bao gé)m gitra 6ng ba, cha me vdi chau,
gitra anh chi em v6i nhau va gitra c6 di cha bac véi chau.

Vi su phat trién ctia xa hoi hién dai, mé hinh gia dinh ciing c6 nhiéu sy thay dbi (Bauman,
Kurt J, 1999) tir gia dinh nhiéu thé hé cung chung sdng, gia dinh hat nhan ¢ cha me va con
dén gia dinh don than chi c6 cha hodc me va con (Eric D. Widmer, 2006). Ngoai ra, sy thay
d6i trong hinh thirc chung séng va két hon khi c6 ngay cang nhiéu cip d6i Iwa chon quan hé
chung sdng khong dang ky két hon, quan hé hon nhan ddng tinh. Vi vy, cac khai niém trong
hon nhan va gia dinh co nhiéu su thay ddi (Olson David H & et al, 1979) nén can dugc nhin
nhan va phén tich tong thé trong d6 bao gdm ca khai niém nguoi than thich.

Nhur vy, cac phan tich tir nhiéu ngudn khéc nhau cho thay khai niém nguoi than thich co
d6i twgng duoc xac dinh khong gidng nhau tuy thudc nganh luat va myc dich diéu chinh cua
ting nganh luat ma pham vi tac dong s& tuy bién. Qua d6, khai niém ngudi than thich co thé
hiéu 1a nhitng thanh vién trong gia dinh c6 mdi quan hé than thiét véi nhau dugc xéc lap
thong qua quan hé hon nhan, quan hé huyét thong hoic quan hé nuéi dudng.

2 Theo hé thong phap luat My, gia dinh trén xay dung dya trén mdi quan hé hén nhén, huyét thong va nhiing
nguoi cung chung song voi nhau, xem (Tynan Caroline, 1997).
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3. Xac dinh ndi ham ché dinh nguoi than thich trong cac vin ban luit

Trong hé thong phap luat Viét Nam, ché dinh ngudi than thich dugc dé cap ¢ nhiéu nganh
luat khac nhau. Nhin chung, ché dinh ngudi than thich diéu chinh ba nhom van dé chinh:
(1) phép luat quy dinh nhém nguoi than thich cé nhitng quyén loi, ddc quyén nhét dinh véi
nhau (quyén thira k&, nhom dugc nhd mang thai hd, ngudi than thich lam giam ho duong
nhién); (2) phap luat diéu chinh nhom nguoi than thich bi loai trir nhau do ¢6 xung dot loi
ich (dwong su yéu cau thay dbi chip hanh vién thi hanh 4n néu giita ho c6 quan hé than thich,
Tham phan va Hoi tham néu 1 nguoi than thich thi phai tir chdi hodc bi thay d6i trong phap
luat vé td tung); (3) phap luat quy dinh nhém ngudi than thich phat sinh nghia vu, hodc trach
nhiém phap 1y tir quan h¢ than thich (t9i che gidu toi pham ddi v6i ngudi than thich khong
t gidc t6i pham). Nhitng van ban chinh yéu c6 thé dé cap bao gom:

Mot 1a, BY ludt Dan sw. D6i tugng ngudi than thich hudng dén trong phap luat dan su
bao gdm ca nhirng ngudi than thich c6 dic quyén va xung dot loi ich v6i nhau. Mi quan hé
than thich ddn dén phat sinh mot s6 ddc quyén co thé ké dén 1a nhirng nguoi than thich hudng
thira ké theo phap luat ctia nhau (Diéu 651 B0 luat Dan syu), viéc ctir nguoi giam ho 1a nguoi
than thich (Piéu 51 Bo luat Dan sy). Nhém ngudi than thich c6 xung dot loi ich dan dén bi
loai trir nhau, chiang han ngudi 1am ching cho viée 14p di chuc khong thé 1a ngudi thira ké
theo di chiic hodc thira ké theo phap luat (Piéu 632 Bo luat Dén suy).

B luat Dan sy nam 2015 khong dua ra dinh nghia vé nguodi than thich, tuy nhién khoan
1 Piéu 51 Bo ludt dan sy ndm 2015 c6 liét ké mot sd dbi tuong co thé xem 13 ngudi than
thich ctia ngudi dugc giam ho. Cu thé tai Khoan 1 Diéu 51 Bo luat Dan su nim 2015 liét ké
nhitng chu thé sau duoc xem 13 ngudi than thich cua ngudi duoc giam ho: “la vo, chdng,
cha, me, con cua nguoi dugc giam ho; la 6ng, ba, anh rudt, chi rudt, em rudt cua nguoi duoc
giam ho; 1a bac rudt, cha rudt, cau rudt, cod rudt, di rudt cua nguoi dugce gidm ho”.

Nhu vay, theo quy dinh trén thi c6 tat ca 15 dién duoc liét ké 1a nguodi than thich cua
nguoi duge giam ho bao gém VO, chéng, cha, me, con; ong, ba, anh rudt, chi rudt, em ruodt
cua nguoi duge gidm hg; bac rudt, chu rudt, cau rudt, co rudt, di rudt.

bac biét, trong quy dinh vé thira ké theo phap luat dugc dé cap trong chinh B9 luat Dan
su thi ddi tuong dugc hudng thira ké theo phap luat dugc xac dinh dua trén mbi quan h¢ than
thich gitta nguoi thira ké va ngudi dé lai di san. Cu thé, nguoi thira ké theo phap luat chi c6
thé 1a c4 nhan va phai 1a nguoi c6 quan hé hon nhan, huyét thong hodc nudi dudng ddi vai
ngudi dé lai di san. Didu 651 Bo luat Dan sy ndm 2015 liét ké nhitng nguoi thira ké theo
phap luat sau ddy s& thudc hang va dién thira ké ctia ngudi dé lai di san: Hang th nhét bao
gdm: v, chdng, cha dé, me d¢, cha nudi, me nudi, con dé, con nudi; Hang thir hai bao gom:
ong ndi, ba ndi, Ong ngoai, ba ngoai, anh rugdt, chi rudt, em rudt, chau rudt; Hang thir ba bao
gom: cu ndi, cu ngoai; bac rudt, chu rudt, cau rudt, cd rudt, di rudt; chqu rudt cua ngu:01 chét
ma nguoi chét 1a bac rudt, cht rudt, cau rudt, ¢d rudt, di rudt; chat rudt cia nguoi chét ma
nguoi chét 1a cu ndi, cu ngoai.

Nhu vay, néu cin clr vao ba hang thira ké theo phap luat ctia ngudi dé lai di san dya trén
ba mdi quan hé huyét thdng, hon nhan va nudi dudng thi c6 tat ca 25 dién thudc doi tugng
6 thé hudng thira ké cua nhau. Tuy nhién, thtr ty vu tién huong thira ké cua 25 dién 13 co su
khac nhau dira vao hang thira ké. Hang thira ké thir nhat duoc xem Ia nhitng ngudi co quan
hé than thudc nhat v&i ngudi dé lai di san nén ho duoc wu tién dé goi hudng thira ké. Hang
thira ké tht nhit phat sinh trén co s& quan hé hon nhan (vo, chong) quan hé huyét thong (cha
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dé, me dé, con dé), quan hé nudi dudng (cha nudi, me¢ nuodi, con nudi) gitta nguoi thira ké va
ngudi dé lai di san.

Diéu nay chung t6, dbi tugng dé huéng thira ké theo phap luat ¢ hang thira ké thir nhat
khong chi 1a quan h¢ hon nhan, huyet thong ma con quan h¢ nudi dudng. Tuc, khong cé su
phan biét dbi xtr con sinh ra do huyét thong hay con do nudi dudng khi xem xét quyén huong
di san ctia ngudi chét va ho déu dugc xem 1a d6i twong than thudc nhat dé huong di san cia
cha, me va nguoc lai quyén thira ké cua cha me d6i véi con.

Hai 14, B ludt Té tung hinh si. Duéi goc do khoa hoc phép 1y t6 tung hinh sy, Tham
phan va Hoi thAm phai tir chdi hodc bi thay doi néu giita ho 13 ngudi than thich véi nhau
(Piéu 53 Bo luat TH tung hinh su), twong tu nhitng nguoi tién hanh t6 tung phai tir chdi hodc
bi thay d6i néu c¢6 quan hé than thich (Diéu 49 Bo luat T6 tung hinh su). Vé khai niém ngudi
than thich trong td tung hinh sy, tai Diém e Khoan 1 Diéu 4 Bo luat T6 tung hinh sy nam
2015, stra d6i bd sung nam 2021 c¢6 liét ké nhirng ngudi sau day bao gdm vo, chong, bd dé,
me dé, bd chéng, me chéng, bd vo, me vg, bd nudi, me nudi, con dé, con nudi; ong ndi, ba
ndi, Ong ngoai, ba ngoai, anh rudt, chi rudt, em rudt; cu ndi, cu ngoai, bac rudt, chi rudt, cau
rudt, c¢o rudt, di rudt, chau rudt la nguoi than thich cia ngudi tham gia to tung, nguoi co
tham quyén tién hanh td tung. Nhu vay, cé tat ca 27 dién duoc xem la nguoi than thich cta
ngudi tham gia t6 tung, ngudi 6 thAm quyén tién hanh t tung.

Néu ddi chiéu v6i BO luat Dan su thi cac truong hop duogc lig¢t ké trong B luat T tung
hinh sy nhiéu hon, cu thé bd chéng, me chéng, bd vo, me vo cling dugc xem la nguoi than
thich. Tuy nhién, viéc nhiéu hon dién ngudi than thich ciing chi mang tinh chat tham khao
va tuy thugc van ban quy pham phap luat dang dugc ap dung la van ban nao thi s€ can cur
vao d6 dé xac dinh ddi twong ngudi than thich.

Ba la, Bo luat Hinh sy. Dudi goc dd khoa hoc phép 1y hinh sy, BJ luat Hinh sy nam 2015,
stra 461 b6 sung ndm 2017 khong dé cap dén ché dinh nguoi thin thich nhung lai liét ké trong
mdt vai truong hop cu thé. Chéng han, tai Diéu 18 quy dinh vé che giéu td1 pham c6 xac
dinh nguoi che giéu to1 pham cac truong hop 1a 6ng, ba, cha, me, con, chau, anh chi em rudt,
vo hodc chéng cua nguoi pham toi. béi tuong duoc liét ké trong phap luat hinh sy co vé it
hon hin so v6i Bo luat Dan sy va Bo luat T tung hinh sy boi do tinh chit nghiém trong va
tinh chiu trach nhi€ém trong phap luat hinh sy nén nha lam luat cling dé¢ dat hon khi li¢t ké
nguoi than thich cia ngudi pham tdi duge hudng diéu kién khong phai chiu trach nhiém
hinh sy d6i v&i hanh vi che giéu to1i pham.

Boén la, Ludt Hon nhdn va gia dinh. Pugc xem la vin ban luat chuyén nganh nén Ludt
Hon nhan va gia dinh 1a van ban quy pham phap luat giai thich chi tiét va day da hon ca cho
cac moi quan hé than thich. Cu thé khoan 19 Diéu 3 Luat Hon nhan va gia dinh néu ra khai
niém nguoi than thich bao gdm nguoi c6 quan hé hon nhan, nudi dudng, ngudi co cing dong
mau vé truc hé va nguoi cd ho trong pham vi ba doi.

bé giai thich rd6 hon céac mbi quan h¢ nay thi khoan 16, 17, 18 Diéu 3 d3 néu ra cac dinh
nghia vé thanh vién gia dinh, nhirng ngudi cing dong mau tryc hé, nhirng nguoi co ho trong
pham vi ba d(n Trong d6, khai niém thanh vién gia dinh liét ké tat ca 31 dién ngudi than
thich bao gdm cac mdi quan hé tir vo, chong, cha me dé, cha me nudi, cha duong, me ke
con dé, con nudi, con riéng cua vg hoac chong, con déu, con ré; anh, chi, em, anh ré, em ré,
chi dau, em dau; 6ng ba ndi, 6ng ba ngoai; chdu ndi, chau ngoai; co, di, chl, cdu, bac rudt
dén chau rudt.
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Nhu vay, dién dugc liét ké 1a ngudi than thich trong Luat Hon nhan va gia dinh rat rong
va c6 thé bao quat hét cac mdi quan hé than thich xuat phat tir huyét thdng, hon nhan va nudi
dudng. Chi nhitng ngudi ¢6 quan hé hon nhan, nudi dudng, ngudi co ciing dong méau vé truc
h¢ va nguoi c6 ho trong pham vi ba do1 méi duge phap ludt quy dinh 1a ngudi than thich.
Nhitng ngudi c6 quan hé gia dinh gan giii khac nhung khong thudc cac truong hop néu trén
(nhu anh, chi, em vo hodc anh, chi, em chong; thong gia...) khong duoc phap luat coi la
nguoi than thich (Pham Thanh Binh, 2017). Bén canh dua khai ni¢m nguoi than thich, phap
luat hon nhan va gia dinh con cidm viéc két hon giita ho v6i nhau. Vi du, diém b khoan 2
Diéu 5 Luat hon nhan va gia dinh cdm két hon giira nhitng ngudi ciing dong mau tryc hé;
gitra nhitng nguoi cé ho trong pham vi ba doi; gitra cha, me nudi voi con nuodi; gitra nguoi
da tung la cha, me¢ nudi véi con nudi, cha chéng v6i con dau, me vo voi con ré, cha duong
vGi con riéng clia vo, me ké vai con riéng cta chong.

Nam 1, cde van ban ludt khdc. Tai khoan 5 Diéu 21 Luét Thi hanh 4n dan sy nam 2008,
stra d6i bo sung nam 2014, 2018, 2020, 2022 thi duong su cd quyén yéu cau thay doi chap
hanh vién 14 ngudi than thich trong truong hop chip hanh vién cé lién quan dén quyén, loi
ich ctia ban than va nhirng nguoi sau ddy: a) Vo, chdng, con dé, con nudi; b) Cha dé, me deé,
cha nudi, me nudi, 6ng ndi, ba ndi, 6ng ngoai, ba ngoai, bac, chu, cau, co, di va anh, chi, em
rudt cua Chép hanh vién, cua vog hodc chéng cua Chép hanh vién; ¢) Chau rudt ma Chép
hanh vién la 6ng, ba, bac, chu, cau, co, di. Luat Thi hanh 4n dan sy khong str dung thuat ngir
nao lién quan dén ngudi than thich va thay vao do6 luat st dung phuong phap liét ké ting ddi
tuong cu thé.

Tuong tw, khoan 3 va 5 Piéu 20 Luat Phong, chdng tham nhiing nim 2018 khong dé cap
dén thuat ngir ngudi than thich nhung liét ké cu thé ngudi ding dau, cip pho cua ngudi ding
dau co quan, td chirc, don vi khong duoc bd tri vo hodc chéng, bd, me, con, anh, chi, em
rudt ctia minh gii chirc vu quan 1y vé t chirc nhan su, ké toan, 1am thu quy, thi kho trong
CO quan, td chirc, don vi hodc giao dich, mua ban hang hoa, dich vu, ky két hop déng cho co
quan, td chue, don vi do.

Gidng nhu Luat Thi hanh 4n dan sy va Luat Phong, chdng tham nhiing, Diéu 126 Luat
Céc to churce tin dung, td chire tin dung nam 2010, stra ddi bd sung nam 2017 liét ké cac
truong hop cu thé ring, chi nhanh ngan hang nudc ngoai khéng duge cip tin dung ddi véi
cha, me, vo, ché)ng, con cua thanh vién Hoi dé)ng quan tri, thanh vién Hoi déng thanh vién,
thanh vién Ban kiém soat, tong giam ddc (giam ddc), pho tong giam ddc (pho giam dbc) va
cac chtrc danh tuong duong.

Ngoaira, khoéan 1 Diéu 45 Luat TH tung hanh chinh nam 2015, stra ddi bd sung nam 2019
quy dinh ngudi tién hanh t6 tung phai tu chdi hodc bi thay ddi néu ¢o quan h¢ than thich, tuy
nhién khong dua ra giai thich nhu thé nao 13 ngudi c6 quan hé than thich. Tuong tu, Piéu 65
Luat Canh tranh nam 2018 quy dinh thanh vién Hoi déng xu 1y vu viéc han ché canh tranh,
diéu tra vién vu viéc canh tranh, thu ky phién diéu tran phai tir chdi tién hanh té tung canh
tranh hodc bi thay ddi néu c6 mbi quan hé than thich véi bén bi diéu tra hodc bén khiéu nai.
Tuy nhién, phéap luat canh tranh khong giai thich thém nguoi c6 quan hé than thich trong t6
tung canh tranh bao gdm nhiing ai.

Tai khoan 22 Diéu 4 Luat Doanh nghiép nam 2020 giéi thich nguoi co quan hé gia dinh
bao gdom: vo, chong, bo dé, me dé, bd nudi, me nudi, bd chdng, me chong, b6 vo, me vo,
con dé, con nudi, con ré, con dau, anh rudt, chi rudt, em rudt, anh ré, em ré, chi dau, em dau,
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anh rudt cua vo, anh rudt cua chéng, chi rudt cua vo, chirudt cua chéng, em rudt cua vg, em
rudt ciia chong. Theo do, Khoan 3 Diéu 64 va Khoan 1 Diéu 88 Luat Doanh nghiép 2020
cAm gift chirc vu giam dbc néu giam ddc 1a nguoi c6 quan hé gia dinh cta ngudi quan ly
cong ty, Kiém soat vién ctia cong ty va cta cong ty me; ngudi dai dién phan von ctia doanh
nghiép, ngudi dai dién phan von nha nudc tai cong ty va cong ty me.

Tai khoan 8 Piéu 3 Luat Thi hanh tam gift, tam giam ndm 2015 1iét ké than nhan cua
ngudi bi tam gitr, ngudi bi tam giam 13 ong ba ndi, 6ng ba ngoai; bd me dé, bd me nudi, bd
me vo, bd me chéng; VO, ché)ng; anh chi em rudt hodc con dé, con nudi, con dau, con ré;
chéu rudt. Cu thé, nguoi bi tam giam, tam giit dugc phép gdp nguoi than cua ho mdt lan
trong thot gian bi tam giam, tam gilt theo quy dinh tai Piéu 22 Luat Thi hanh tam gitr, tam
giam ndm 2015.

Tai Diéu 7 Luat Cong chirng 2014 nghiém cidm cong chimng vién tién hanh cong chimng
hop dong, giao dich, ban dich c6 lién quan dén tai san, lgi ich ciia ban thin minh hoic cua
nhirng nguo1i than thich 1a vo hoac chéng; cha me dé, cha me nudi; cha me dé, cha me nudi
cua vo hoac chéng; con dé, con nudi, con dau, con ré; ong, ba; anh chi em rudt, anh chi em
rudt cia vo hoac chéng; chau 1a con cua con dé, con nuoi.

Tai Diéu 30 Luat Phong, chdng mua ban ngudi nim 2011 quy dinh cac bién phap bao vé
an toan cho nan nhan va ngudi than thich ctia ho nhu sau: a) B6 tri noi tam lanh khi nan
nhan, nguoi than thich cua ho ¢6 nguy co bi xadm hai dén tinh mang, stuc khoe; b) Gilr bi mat
vé noi cu trl, noi lam viée, hoc tap cta nan nhan va nguoi than thich cua ho; ¢) Cac bi¢én
phap ngan chan hanh vi xam hai hoac de doa xam hai dén tinh mang, suc khoe, danh du,
nhan pham va tai san cta nan nhin, nguoi thin thich cia ho theo quy dinh cta phap lut;
d) Cac bién phap bao vé khac theo quy dinh ctia phap luat vé t6 tung hinh sy.

Tai khoan 6 Diéu 3 Luat Bao hiém xa hoi nam 2014, x4c dinh than nhan ctia ngudi tham
gia dong bao hiém x3 hoi bao gé)m la con dé, con nudi, vo hodc ché)ng, cha dé, me dé, me
nudi, cha vo hodc cha ché)ng, me vo hodc me ché)ng. Theo quy dinh cua Luat Bao hiém xa
hoi thi thdn nhan ctia ngudi tham gia dong bao hiém xa hoi co thé duoc hudng ché do tir tudt
trong mot s trudong hop cu thé khi ngudi tham gia dong bao hiém x3 hoi qua doi cin cr vao
muc 5 Chuong I1I Lut Bao hiém x3 hoi.

Bang 1. Téng hop cac van ban quy pham phap luat c6 dé cap thuat ngit lién quan dén
nguoi than thich

Thuét ngit sir dung lién quan dén
nguoi than thich

ngudi than thich, ngudi thura ké
theo phap luat

STT Vin ban quy pham phap luat  Piéu luat quy dinh

1.  BO luat Dan sy nim 2015 biéu 51, Diéu 651

Bo luat TH tung hinh sy nim
2. 2015, stra doi, b6 sung ndim Piém e Khoan 1 Diéu4 nguoi than thich

2021
B0 luat Hinh sy nam 2015, stra )
3. N ) ’ bicu 18 01 than thich
d6i bo sung nam 2017 e Agon than tie
A TTA . LA oA \ nguoi than thich, nguoi cung dong
Luat Hon nhan va gia dinh Khoan 16, 17, 18, 19 f N .,
4, mau tryc hé, nguoi co6 ho trong

im 2014 bié
nAm icu 3 pham vi ba doi, thanh vién gia dinh
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Luat Thi hanh an dan sy nam

st dung phuong phap liét ké

5. 2008 sira d6i bd sung nim Khoan 5 Diéu 21 (khong dé cap thuat ngit ngudi than
2014, 2018, 2020, 2022 thich)
FU 2 st dung phuong phap liét ké
Luét Ph hong th: 3 A i
6. arrhons chong tiam Khoan 3, va 5 Piéu 20 (khong d& cap thuat ngit ngudi than
nhiing nam 2018 ,
thich)
Luat Céc to chire tin dung, t6 su dung phuong phap liét ké
7. chuc tin dung nim 2010, sta ~ Diéu 126 (khong dé cap thuat ngit ngudi than
d6i b6 sung nam 2017 thich)
Luat T6 tung hanh chinh nam , s nguoi ¢6 quan hé than thich voi
5 2015 Khodn 1 Diéu 45 ngudi tién hanh t tung hanh chinh
. 01 ¢6 hé than thich vai
9.  LudtCanhtranhnim2018  Didu 65 nguot co quan he than thich vol
ngudi tien hanh to tung canh tranh
10.  Luat Doanh nghiép nim 2020/ Khoan 22 Biéu 4 nguoi co6 quan hé gia dinh
1, LvatThihanh tam gilh tam—pp o g pidu 3 than nhén
giam nam 2015
12.  Luat Cong ching 2014 Diéu 7 ngudi than thich
Luat Phong, chd 3 .
13, LvatPhong, chongmuabin ooy ngudi than thich
ngudinam 2011
14.  Luat Bao hiém xa hoi naim 2014 Khoan 6 Diéu 3 than nhan
15. Nghi dinh 84/2014/ND-CP Khoan 3 Diéu 23 nguoi cd quan hé gia dinh
16.  Nghidinh 31/2019/ND-CP  Khoan 2 Didu 5 su dung phuong phap lict ke (khong
d¢ cap thuat ngir nguoi than thich)
17.  Nghi dinh 10/2015/ND-CP Khoan 7 Diéu 2 nguoi than thich
18. Nghi dinh 82/2020/NP-CP  Diéu 59 su dung phuong phdp liét ke (khong

dé cap thuat ngir nguoi than thich)

4. Quy dinh vé chirng minh quan hé than thich

Mot van dé phat sinh khi tién hanh 4p dung ché dinh ngudi than thich 14 viée chirng minh
mbi quan h¢ than thich thudc trach nhiém cua chu thé nao, thoi diém chirng minh tir bao gio,
co quan ndo c6 tham quyén xac nhan mdi quan hé than thich ciing nhu cac loai gidy to duoc
dung dé chirng minh mdi quan hé.

Thir nhat, giéy td hodc tai liéu dé chung minh mbi quan hé than thich. Xét theo thuc tién
xét xir, can cir dé co quan c6 tham quyén hodc c6 lién quan xéac dinh mdi quan hé than thich
thuong dugc dua vao mot trong nhiing chung ctr sau: (1) dua vao gidy khai sinh ctia cac bén
lién quan dé xac dinh m01 quan hé huyét thong nhu cha me - con, ong ba - chau, thidm chi co
di cht bac - chéu; (2) gidy ching nhan két hon dé xac minh mbi quan hé hon nhan nhu vo -
chdng; (3) cin cudc cong dan va co so dit liéu dé xac dinh, xac minh mbi quan hé hon nhan
va huyét thong; (4) quyét dinh hodc ban 4n cong nhan quan hé than thich. Vi du: néu quan
h¢ cha me nudi - con nudi dugc dang ky theo diing quy dinh phdp luat thi s€ can ctr vao
quyét dinh cong nhan quan hé cha me nudi - con nudi do U§/ ban nhan dan ban hanh; (5) xéac
nhan cia dia phuong noi cu tra cua nhiing ngudi c6 moi quan he than thich (Phan Trung
Hién, 2023) Thong thuong, néu gin véi noi cu tri thi thim quyén xac nhan s€ do Co quan
cong an cap xa xac nhan theo Luat Cu tri nim 2021. Vi du: A va B chung sdng nhu vo chong
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trude ngay 03/01/1987 va khong co ding ky két hon. Néu ho mudn ndp don xin ly hon thi
cin ctr dé chirng minh 14 quan hé hon nhan (mdi quan hé vo - chdng) thi c6 thé dira vao khai
sinh con hodc xac nhan cua co quan cong an noi ho cu trii vé quan hé chung séng thuc té
trudc ngay 03/01/1987 (Phan Trung Hién, 2023). Ngoai ra, chirng minh nhan dan, cin cudc
cong dan hodc ho chiéu 13 gidy to can thiét dé ching minh nhan than ciia mdi ca nhin bai
trén gidy con ¢ hinh anh nhan dién.

Thit hai, chu thé cAn ching minh mdi quan hé than thich 1a ngudi ¢6 quyén loi, nghia vu
lién quan. Thong thudng, viéc chirng minh xdy ra khi quyén loi, nghia vu phat sinh, vi du
Diéu 85 Bo luat T4 tung hinh sy nam 2015, sira d6i bo sung nim 2021 chirng minh can thiét
trong truong hop “chirng minh dic diém vé nhan than cua bi can, bi cdo; nhiing tinh tiét khac
lién quan dén viéc loai trir trach nhiém hinh su, mién trach nhiém hinh su, mién hinh phat”
(Nguyén Truong Tho, 2017). Tuy nhién, suy cho cing thdi diém chirng minh hop 1y nhét co
18 1a thoi diém ma quyén va nghia vu chu thé bi xam pham hay tu théy can duoc bao vé
quyén ctia minh thi ho phai chirng minh (Markel Dan & et al., 2007).

5. Kién nghi

Qua phan tich cac quy dinh phap luit, nhém tac gia c6 mot sd kién nghi nham hoan thién
ché dinh ngudi than thich trong phap luat Viét Nam nhu sau:

Thir nhdt, can hé thong, chuin hoa thuat ngit khi st dung trong cac vin ban quy pham
phap luat bao gdm ca vin ban luat va dudi luat. Theo d6, nhoém tac gia cho rang nén sir dung
thuat ngir ngudi than thich thdng nhat cho tat ca cac vin ban quy pham phap luat, nhim tranh
su nham 13n khong can thiét. Vi vay, nhirng vin ban nao chua sir dung thuat ngit thong nhat
nén xem xét diéu chinh thuat ngit cho phu hop trong tuong lai.

Thit hai, nhoém tac gia cho rang can thong nhat ndi ham cua “ngudi than thich”. Nguyén
tic xac dinh nhu sau: (1) néu luat chuyén nganh dang dugc ap dung c6 diéu chinh thi ap
dung chinh quy dinh dé dé xac dinh ddi twong ngudi than thich; (2) néu lut chuyén nganh
dang ap dung khong co quy dinh thi nén can ctr vao Luat Hon nhan va gla dinh lam nguyen
tic xac dinh. Boi thuc té cho thdy ché dinh nguo’l than thich cha yéu xuat phat tir mdi quan
hé gitra cac thanh vién trong gia dinh bao gdm méi quan hé hon nhan, quan hé huyét thong,
quan hé nudi dudng. Vi vay, Luat hon nhan va gia dinh phai dugc xem la van ban chuyén
nganh va c¢6 nhitng quy dinh pht hop hon hét bai cac didu luat déu hudng dén viéc xay dung
va bao v¢ cac quan hé hon nhan, quan hé huyét théng, quan hé nudi dudng.

6. Két luan

Qua nghién ctru, phan tich cac quy dinh phap luat, nhom tac gia cho rang nén thong nhat
thuat nglr “ngudi than thich” cho tat ca cAc van ban quy pham phap luat, nhim tranh sy nham
14n khong can thiét. Vi vay, nhitng vin ban nao chua sir dung thuat ngit thong nhat nén xem
xét didu chinh thuat ngit cho phu hop trong twong lai. Bén canh dé, cic co quan lap phap
can thong nhat noi ham ciia ngudi than thich theo hudéng néu luat chuyén nganh dang dugc
ap dung c6 diéu chinh thi 4p dung chinh quy dinh d6 dé xac dinh. Néu luat chuyén nganh
dang 4p dung khong c6 quy dinh thi nén can ctr vao Luat Hon nhén va gia dinh 1am nguyén
tac xac dinh ngudi than thich. Nhu vdy méi dam bao tinh théng nhét trong cac vin ban phép
luat quy dinh lién quan dén vé thuat nglr va ndi ham cua ché dinh nguoi than thich trong hé
thong phap luat Viét Nam,

79



Tap chi Khoa hoc xa hoi Viét Nam, s6 9 - 2024

Tai liéu tham khao

Bauman, Kurt J. (1999). Shifting family definitions: The effect of cohabitation and other nonfamily
household relationships on measures of poverty. Demography. 36.3.

Cambridge dictionary. (2023). Relatives- English meaning.

https://dictionary.cambridge.org/dictionary/english/relative

Center for American Progress. (2020). Expanding Definitions of Family in Federal Laws.

https://www.americanprogress.org/article/expanding-definitions-family-federal-laws/

Eric D. Widmer. (2006). Who Are My Family Members? Bridging and Binding Social Capital in
Family Configurations, Journal of Social and Personal Relationships 23, no. 6. https://doi.org/10.1177/
0265407506070482.

Gough, E. Kathleen. (1959). The Nayars and the Definition of Marriage. The Journal of the Royal
Anthropological Institute of Great Britain and Ireland 89, no. 1. https://doi.org/10.2307/2844434.

Markel, Dan; Collins, Jennifer M.; Leib, Ethan J. (2007). Criminal Justice and the Challenge of
Family Ties, U. Ill. L. Rev. https://wakespace.lib.wfu.edu/bitstream/handle/10339/16010/Collins%20
Criminal%20Justice%20and%20the%20Challenge%200f%20Family%20Ties.pdf?sequence=2.

Miller, J. (2002). Kinship, family kindreds, and community. A companion to American Indian
history.

Nguyén Truong Tho. (2017). Mot sé van dé vé khai niém “Nguoi than thich” theo BLTTHS nim
2015. https://vksbacgiang.gov.vn/baiviet/71/7089

Oxford Languages. (2023). Relatives - English meaning. Ttr dién tiéng anh duoc tim kiém trén
google dugc cung cip va giai thich bang tir dién cua Oxford

https://languages.oup.com/google-dictionary-en/

Olson, David H.; Sprenkle, Douglas H.; Russell, Candyce S. (1979). Circumplex model of marital
and family systems: I. Cohesion and adaptability dimensions, family types, and clinical
applications. Family process.

Pham Thanh Binh. (2017). Mirc d6 quan hé thé nao duoc coi 1a 'ngudi than thich' ciia quan chuc?
https://vnexpress.net/quan-he-the-nao-duoc-coi-la-nguoi-than-thich-cua-quan-chuc-3635881-p2.html

Phan Trung Hién (chi bién). (2023). Gio trinh Luat Hon nhéan va gia dinh, Nxb. Chinh tri qudc
gia Su that.

Tynan, Caroline. (1997). A review of the marriage analogy in relationship marketing. Journal of
marketing Management, 13.7.

U.S.Office of Government Ethics. (2023). Mission, role, history, https://www.oge.gov/web/
OGE.nsf/about_our-history

U.S.Office of Goveronment Ethics. (2023). Public Financial Disclosure Guide,
https://www.oge.gov/ Web/278eGuide.nst/Content/Definitions~Relative#:~:text=For%20purposes%o
200f%20financial%?20disclosure,%2C%20mother%2Din%2Dlaw%2C

Warren, D. (2007). Kinship in Europe: a new approach to long-term development.
https://doi.org/10.5167/uzh-62374

80


https://dictionary.cambridge.org/dictionary/english/relative
https://www.americanprogress.org/article/expanding-definitions-family-federal-laws/
https://languages.oup.com/google-dictionary-en/
https://vnexpress.net/quan-he-the-nao-duoc-coi-la-nguoi-than-thich-cua-quan-chuc-3635881-p2.html

	Thứ hai, chủ thể cần chứng minh mối quan hệ thân thích là người có quyền lợi, nghĩa vụ liên quan. Thông thường, việc chứng minh xảy ra khi quyền lợi, nghĩa vụ phát sinh, ví dụ Điều 85 Bộ luật Tố tụng hình sự năm 2015, sửa đổi bổ sung năm 2021 chứng mi...

