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Tém tit: Hoat dong cong chig dong vai trd quan trong trong viéc dam bao tinh phap 1y ciia cac
giao dich dan su, bao vé quyén loi cua cac bén lién quan va duy tri trat ty xd hoi. Tuy nhién, khung
phap 1y hién hanh vé bdi thuong thiét hai trong hoat dong cong ching van con nhiéu bat cap. Nghién
clru nay phan tich cac quy dinh phap luét v€ trach nhiém bdi thudng thiét hai trong cong chumng, chi
ra nhung bét cap va dé xuét giai phap nham nang cao hiéu qua thyuc thi phap luét. Viéc bd sung mot
s6 ndi dung trong khung phép 1y lién quan dén trach nhiém bdi thuong trong cong chimg khong chi
gitip nang cao trach nhiém ciia cong chimg vién va td chirc hanh nghé cong chimg ma con gop phan
tao ra mgt moi truong phap 1y an toan, minh bach va hiéu qua hon.

Tir khéa: Boi thuong thiét hai, bao hiém trach nhiém nghé nghiép, trach nhiém phap ly, vin
phong céng chung.
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Abstract: The notarization activity plays an important role in ensuring the legality of civil
transactions, protecting the rights and interests of relevant parties, and maintaining social order.
However, the current legal framework on compensation for damages resulting from notarial activities
still exhibits many shortcomings. This study analyzes the legal provisions on liability for
compensation for damages in notarization, points out these inadequacies and proposes solutions to
improve the effectiveness of legal enforcement. Adding some contents to the legal framework related
to liability for compensation in notarial activities not only helps to improve the responsibility of
notaries and notarization practicing organizations but also contributes to creating a safer, more
transparent and effective legal environment.
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1. Pat van dé

_Cong chimg vién la chirc danh b6 trg tu phap do Nha nudc bo nhiém cho ca nhén c6 du céc
diéu kién, pham chit theo lut dinh, duge Nha nude giao quyén thyc hién nhiém vu cung cap
dich vu cong ching phuc vu xa hoi, bao dam an toan phép 1y cho cac giao dich duge cong
chiing gop phan phong ngura tranh chap vavi pham phép luat (Hoang Manh Théng, 2022: 28).

D€ hanh nghé cong chimg thi cong chimg vién phai am hiéu rt nhiéu linh vuc phap luat
khac nhau. C6 thé thay day la mot diém kha dic trung cua cong chirg vién so vai cac chire
danh tu phéap khac (Bui Thai Ha, 2020: 85). Cac yéu ciu cong ching ma céc chu thé thuc
hién hoat dong cong ching nhan duge c6 thé lién quan dén nhiéu linh vyc phap luat khac
nhau tir hon nhén gia dinh, dan sy, thuorng mai, va dat dai. Bén canh d6, ngoai cac truong
hO’p horp dong, giao dich buge phal cong chimg theo quy dinh cua phap luét thi cong chung
vién con tlep nhén cac yéu cau cong chu’ng theo dé > nghi tu nguyén cua cac bén. Khi do, cong
chimg vién can st dung dung dan va linh hoat kién thirc nghé nghiép va ky ning ctia minh
dé hoat dong cong chimg dugc hiéu qua.
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O nhiéu qudc gia hién nay thi cong chung dugc quy dinh va hiéu mot cach hai hoa, can bang
hon, d6 1a mot loai dich vu c6ng, c6 thé hiéu ném na 13 mét dich vu co ban thiét yéu phuc vu
cho loi ich cua nguoi dén va bao dam o1 ich chung cua toan xa hoi (N guyen Thuy Linh, 2024).

Dich vu cong duoc hiéu 1a nhitng hoat dong phuc vu nhu cau thiét y€u cua xa hoi va
nguoi dén; vi 1gi ich chung cua cong ddng, cua xa hoi; do Nha nude truc tiép dam nhan hay
uy quyén va tao diéu kién cho khu vuc tu nhan thyc hién. X3 hoi hoa dich vu céng mang
dén “loi ich kép” cho ca khu vire Nha nude va khu vue tu nhan. Nha nuéce giam duoc ganh
nang, tap trung hon vao cdng tac quan ly vi mo, tir do tao diéu kién dé khu vuc tu nhan ¢
co hoi dau tu va canh tranh phat trién. Nhleu nha cung ung dich vu cong s¢€ tao ra sy canh
tranh nén dich vu cung cap duoc ré hon, tét hon; mat khac, bd may Nha nudc cling trg nén
gon nhe va tiét kiém hon (Pham Viét Diing, 2021).

Cong chung chinh thirc dugc coi la mot dich vu va ghi nhéan trong Luat Cong chirng ndm
2014, day 1a mot diém méi rat quan trong so v6i Luat Cong chimg nam 2006 va cac quy
dinh trudc do. Didu 3, Luat Cong chl'rng nam 2014 quy dinh vé chirc néng xa hoi cua cong
chtng vién nhu sau: “Cong chimg vién cung cap dich vu cong do Nha nude ty nhiém thyc
hién nham bao dam an toan phép 1y cho cac bén tham gia hop dong, giao dich; phong ngira
tranh chap; 26p phan bao vé quyén, loi ich hgp phap clia ca nhan, to chic; on dinh va phat
trién kinh té - xa hoi”. Pay 1a mot quy dinh hoan toan méi va duoc coi 1a rat tién bo khi da
chinh thirc cong nhan cong chung 1a mdt loai hinh dich vu.

Cong chung gitt vai tro quan trong trong xa hoi va cﬁng dé)ng thoi con nhiéu bét cap co
thé dan dén thiét hai cho khach hang. Nhing thiét hai d6 c6 sy rang budc dél v&i van phong
cong chung D6 1a trach nhiém phai boi thuong. Mot sO sai sot pho bién gom: cong ching
giay to gla mao do khong kiém tra k¥, dan dén glao dich bi huy; cong ching hop dong vo
hiéu do vi pham phap ludt hodc nang luc hanh vi dan sy cua mdt bén khong du diéu kién;
khéng x4c minh tinh trang tai san, khién khach hang mua phai tai san dang thé chap hodc tranh
chip; sai sot trong ndi dung hop déng lam thay d6i quyén loi ciia cac bén. Nhiing 16i nay c6
thé gay ton thét tai chinh 16n, budc vin phong cong ching phai boi thudng theo quy dinh.

2. Van phong cong chirng

Nghi dinh s6 99/2016/ND-CP ngay 01/7/2016 cta Chinh phii vé& quan 1y va sir dung con
dau ra doi thi méi c6 co s phap 1y dau tién dé khang dinh rang van phong cong chimg 14 to
chire kinh té, theo d6, khoan 14 Piéu 3 Nghi dinh s 99/2016/ND-CP ngay 01/7/2016 cia
Chinh phi quy dinh: “T6 chirc kinh té quy dinh tai Nghi dinh nay 1a doanh nghiép, hop tac
x4, lién hi¢p hop tac xa dugc thanh 1ap, hoat dong theo cac luat: cong chirng, luat su, giam
dinh tu phap, kinh doanh bao hiém, chimg khoan, hop tac xa”.

Khoan 1 Diéu 22 Luit Cong ching nim 2014 quy dinh: “Vin phong cong chimg duoc t6
chtrc va hoat dong theo quy dinh ctia Luat nay va cac van ban quy pham phép luét khac cd lién
quan d6i véi loai hinh cong ty hop danh. Vian phong cong chimg phai ¢6 tir hai cong chimg vién
hop danh tro 1én. Vin phong cong chimg khéng c6 thanh vién gop von” (Pao Duy An, 2020).

V6i dic thi hoat dong dudi loai hinh danh nghiép 1a cong ty hop danh quyén va nghia vu
cua van phong cong chimg duge quy dinh nhu sau:

Vé quyén cua van phong cong chung (Dleu 32, Luat Cong chung, 2014)

a) Puoc ky hO’p dong lam viéc, horp dong lao /dong véi cong ching vién cua céac phong
cong chu’ng va cong chung vién lam viéc theo ché d6 hop dong lao dong tai van phong cong
chimg va cc nhén vién lam viéc cho t6 chirc minh. Pay 1a quyén co ban cua t6 chirc hanh
nghé cong ching. Hoat dong cong chimg 1a mot hoat dong kha phu’c tap, doi hoi nhleu ky
nang nhu nghién ctru 4p dung phap luét; huong dan khach hang vé thu tuc; kiém tra gidy to
vé nhén than, tai san; soan thao hop ddng; luu trit hd so... Nhitng cong viée nay can dugc
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tién hanh nhanh chéng, chinh xac dé dam bao cho hoat dong cong chl'rng luén duogc tréi
chdy, khong bi un tac. Do d0, bén canh cong chimg vién 1a ngudi déng vai tro trung tdm, chi
dao, diéu hanh va phdi hop cac hoat dong, Luét Cong chimg nam 2014 cho phép cac t6 chuc
hanh nghé cong chung duge thué nhén vién dé lam viéc cho t6 chirc ciia minh. Nhimg nhan
vién ndy s& hd tro cong chimg vién trong timg hoat dong cu thé, qua d6 giup hoat dong cong
chtng dat hiéu qua cao nhét (Lai Thi Bich Nga, 2020: 131-132) théng qua cac hoat dong:

b) C6 quyén thu phi cong ching, thu lao cong ching, chi phi khac.

c) Co quyén cung cap dich vu cong chimg ngoai ngay, gid 1am viéc va ngoai tru s¢ dap
ung nhu cau cong chung cua cu dan.

d) Puoc khai thac, str dung co s& dir liéu cong ching dé cung cép cho cong chimg vién
tac nghiép.

e) Cac quyen khac theo quy dinh cua phép luét. Ngoa1 nhu’ng quyén co ban dugc trinh
bay & trén thi t6 chirc hanh nghé cong chung con ¢6 cac quyén khac theo  quy dinh cia phap
luét nhu: Ngoa1 phi cong chimg, thu lao cong chung, t6 chirc hanh nghe cong chung duoc
quyen thu céc chi phi khac nhu phi xac minh, phi glarn dinh hoac cong ching ng0a1 tru so;
quyen dugc thay ddi tén g01 thay di try so; quyén duoc dé nghi cong chu’ng vién, nhan
vién, nguoi phién dich la cong tac vién boi hoan sau khi t6 chirc hanh nghé coéng chimg da
bdi thuong cho ngu:(n yéu cau cong chung vi 16i ctia ho gay ra..

Van phong cong chung chiu trach nhiém trong pham vi hoat dong hd trg, bao dam diéu
kién cho cong chimg vién hanh nghé va ciing 1 dau moi glup cong chung vién thyc hién
ngh1a vu v6i Nha nude. Vi Vay, phap luat quy dinh vé& quyén va nghia vu cua vin phong
cong chung tuong ximg voi quyen va nghia vu cia cong chimg vién. Van phong cong chung
khong lam thay chue nang cua cong chu’ng vién ma chi thuc hién t6 chirc, quan 1y, ho trg va
bao dam cho hoat dong hanh nghé ctia cong chtng vién thuan loi, an toan va lién tyc.

3. Boi thuwong thiét hai trong hoat dong cong chirng
3.1. Can cit phat sinh trach nhiém boi thwong thiét hai

Trach nhi¢m boi thuong thi€t hai trong hoat dong cong chimg dugc xac dinh dya trén bbn
yeu t6 phap 1y co ban. Néu hoi tu du cac yeu t6 nay, cong chimg vién hoic té chirc hanh
nghé cong chu’ng phéi chiu trach nhiém boi thuong Do 1a: (1) Hanh vi trai phap luét (cong
ching sai, cong chimg gidy to gia...). Hanh vi trai phap luat 13 yéu t6 dau tién dé xac dinh
trach nhiém bdi thuong. Trong hoat dong cong chirng, hanh vi trai phap luat viéc cong chung
sai quy dinh, cong chung vién khong tuén thu quy trinh, khong g1a1 thich rd quyen va nghia
vu clia céc bén, dan dén hop dong bi tuyén vo hidu; cong chimg gidy to gla gidy to khong
hop 1¢. Trong truong hop nay, cong ching vién khong phat hién hoac co y lam ngo trude
giay to gla hodc khong kiém tra tinh trang phap 1y cua tai san. Truong hop nay co thé la cong
chirng vién khong kiém tra xem tai san c6 dang thé chip, bi ké bién, c6 tranh chap hay khong
hoac cong chung hop dong khong dang quy.

Tt hanh vi trai phap luat do dan dén: (2) Thiét hai thuc te xay ra (mat tlen mat tai san...).
Thiét hai thyc té la nhu’ng ton that c6 thé do luong duge vé tai san, quyén loi hodc chi phi
phat sinh do 15i ctia cong chu’ng vién hoac t6 chirc hanh nghé cong ching. Thiét hai thuc té
pha1 xac dinh dugce con s6 cu thé va c6 bang ching chimg minh. Phap luat Viét Nam khong
c6 dinh nghia the nao 1a “thiét hai”. Theo nghia thong thu’orng, chiing ta co thé hiéu: “Thiét
hai 14 nhitng ton thét thyuc té dugc tinh thanh ti€n, do viéc xdm pham dén tinh mang, sirc
kho¢, danh duy, uy tin, tai san cta ca nhan, t6 chie” (Lé Van Cuong, 2021).

Thiét hai d6 bao gom thiét hai vé tai san, thiét hai vé co hoi kinh doanh va thiét hai vé
tinh than Mot can cu quan trong khac, d6 la: (3) m01 quan hé nhan qua gitta hanh vi va thiét
hai. Méi quan hé nhan qua 1a mdi lién hé tryc tiép gitra hanh vi sai pham cua cong ching
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vién va thiét hai thyuc té ma nguoi bi hai phai chiju. Chi khi c6 du bang chimg chimg minh
rang sai pham cua cong chimg vién 1a nguyén nhan gay ra thiét hai thi trach nhiém boi thudong
méi duoc xac 1ap. Trén thuc té, viéc xac dinh moi lién hé ndy c6 nhiéu kho khin. Trong
nhl,eu truong hop, thi€t hai xdy ra khong phai do 161 duy nhét cua cong chung vién ma co6 thé
xuat phat tir nhiéu yé€u t6 khac nhu hanh vi gian 1an cta bén thir ba, 161 ctia nguoi giao dich,
hoic quy dinh phap lut chong chéo. C6 13i (du 1a c¢b ¥ hay vo y) (Diéu 584, Bo luat Dan su,
2015). Lai trong trach nhiém boi thuong thiét hai dugc ghi nhan trong luat hién hanh 1a 16i
mac dinh, suy doan, tuc 1a c6 hanh vi gay thiét hai, c6 hau qua thiét hai va cé mbi lién hé
nhan qua gitra hanh vi va hau qua thi trach nhiém duoc quy két; ngudi c6 hanh vi gay thiét
hai chi dugc mién trach nhiém trong truong hop thiét hai phat sinh do su kién bat kha khang
hoic hoan toan do 15i ctia bén bj thiét hai (Nguyén Ngoc Dién, 2018: 292).

3.2. Chii thé c6 quyén yéu cau boi thirong thiét hai

Theo Luat Cong chu’ng nam 2014 thi chu thé c6 quyen yeu cau boi thuong thiét hai trong
hoat dong cong chu:ng gom ngucn yéu cau cong chlng va cac ca nhan, to chirc khac bi thiét
hai do hanh vi cong chu’ng gay ra.

Thir nhat, ngudi y€u cau cong chu’ng Ngucn yeu ciu cong chimg 1a ca nhan, to chirc Viét
Nam hodc ¢4 nhén, t6 chirc nudc ngoai ¢6 yéu cau cong chiang hop dong, glao dich, ban dich
theo quy dinh cua khoan 3 Diéu 2 Luat Cong chu’ng nam 2014. Ngum y€u cau cong ching
c6 thé 1a ca nhan (nguoi Viét Nam hodc ngudi nude ngoai) phai c6 nang lyc hanh vi dan sy
(khoan 1 Diéu 47, Luat Cong chung, 2014). Cac nha lam luat chi quy dinh ddi véi ngum yéu
cau cong chu’ng la ca nhan c6 nang lyc hanh vi dan sy” chir khong quy dinh phai c6 “néng
luc hanh vi dan sy day du”. Dleu nay 1a phu hop vé1 mot so quy dinh khac cua B luat Dan
sy ndm 2015 nhu quy dinh vé ngudi tir d0 mudi lam tudi dén chua du mudi tam tudi 6
quyén lap di chiic néu dugc cha, me hodc nguoi gidm ho dong y (Dleu 625, BO luat Dén sy,
2015). Hoac theo khodn 4 Piéu 21 B¢ luat Dan sy nam 2015: nguoi tir di muoi 1am tudi dén
chua di mudi tim tudi ty minh xé4c lap, thyc hién g1a0 dich dan su, trir giao dich dan su lién
quan dén bat dong san, dong san phai dang ky va g1a0 dich dan sy khac theo quy dinh cta
luét phai duge ngu0’1 dai dién theo phap luét ddng y. Truong hop ngudi yeu ciu cong chimg
1a t6 chirc thi viée yéu cau cong chu’ng dugc thyc hién thong qua ngu01 dai dién theo phap
luat hodc nguxn dai dién theo iy quyén cua t6 chirc do. Ngu(n yéu cau cong chu‘ng phai xuat
trinh da gidy to can thiét lién quan dén viéc cong chung va chiu trach nhi€ém vé tinh chinh
xac, tinh hop phap clia cac gidy to d6 (Diéu 47, Luat Cong chimg, 2014).

Thit hai, cac to chire ca nhan khac bi thi€t hai trong hoat dong cong chung: ngoai chu the
truc tiép yeu cau cong chlrng nhu da phan tich, cac nha lam luét con quy dinh loai chu thé
thtr hai ¢o quyen yéu cau boi thuong thiét hai d6 la cac “ca nhén, t6 chirc khac” ciing c6
quyen yeu cau boi thuong thiét hai. Cac chu thé nay 1a ngufcn ¢6 quyén loi, nghia vu lién quan
den viéc cong chu’ng bi thi€t hai do hanh vi cong chiing gay ra cho ho. Cac chu thé nay trong
mdi quan hé véi t6 chirc hanh nghé cong chimg khong xac lap mot giao udc hay van ban gi,
ho chi la ngu:orl c6 loi ich bi xdm pham bi thiét hai do hanh vi cong chimg sai sot ¢6 li€n quan
t6i tai san cta ho. Vi du: ho 13 nguoi thira ké bi bo sot trong quan hé thira ké, nguoi da dat coc
mua ban nha ma nha da ban cho ngu(n khac trong quan hé mua ban nha... Diéu nay, khac
hoan toan véi chu thé truc tlep 12 “ngudi yéu cau cong chiing” nhu da phin tlch O trén.

Ca hai chu thé c6 quyen yeu cau b01 thuong thiét hai trong hoat dong cong ching (nguoi
yéu cau cong chimg va cac ca nhén, to chirc khac bi thiét hai) néu trén da duogc ludt hoa trong
Luét Cong chimg ndm 2014. Tuy nhién, tham khao toan van Luét Cong chu:ng nam 2014 va
cac van ban hu:orng dan thi hanh thi chua ¢ diéu khoan nao 16 rang vé quyén va nghia vu
clia ngudi yéu cau cong chimg va cic t6 chirc, ca nhan khéc.
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3.3. Chui thé thuec hién boi thuong thiét hai trong hoat déng céng chirng

Chu thé thuc hién trach nhiém bdi thudng trong hoat dong cong chtng 13 nhitng chu thé
c6 nghia vy thyc hién viéc bdi thuong thi€t hai cho nguoi yéu céu cong chimg va cac ca
nhan, t6 chirc 6 lién quan. Hién nay, van cé nhiéu cach hiéu khac nhau vé chu thé thuc hién
trach nhiém boi thudng thiét hai trong hoat dong cong chimg 13 vin phong cong ching (trach
nhiém riéng ré) hay la trach nhi¢m li€n déi (vira 1a van phong cong ching vira 1a cong ching
vién, nhén vién, ngudi phién dich cta van phong cong chimg gdy thiét hai).

Theo Piéu 38 Luat Cong ching nam 2014 thi trach nhiém bdi thuong thiét hai trong hoat
dong cong chung thudc v€ van phong cong chu’ng boi van phong cong ching la co quan trye
tiép quan 1y cong chimg vién, quan ly nguoi phién dich, diéu nay chua phu hop boi 18 cong
chimg 1 mot nghé c6 tinh dic thu, khi thuc hién cong ching, cong ching vién phai giir bi
mat thong tin ciia ngudi yéu cau cong chimg, cong chimg vién phai doc 1ap, khach quan, vo
tu va chi tudn theo phap luat. Phép luat quy dinh van phong cong chl'mg c6 trach nhiém quén
ly cong chu:ng vién nhung lai khong tao lap va trao cho van phong cong chung co ché va
cong cu quan ly thi van phong cong chu’ng khong thé thyc hién viéc kiém tra, gidm sét su
tun thu phap luét, tuan thu cac nguyén tac hanh nghé d6i véi cong chung vién.

Con d6i voi hoat dong cong ching ban dich, chirc ning chuyén thé tir ngon ngit nay sang
ngdn ngir khac khong phai chirc ning ctia vin phong céng chimg ma thudc vé ngudi phién
dich; nguoi phién dich khong phai 1a nhan vién, nguoi lao dong thude su quan ly clia van
phong cong chimg ma ho ¢6 dia vi phap 1y doc lap véi van phong cong chimng voi tu cach la
dbi tac, 1a cong tac vién cua van phong cong chung Hon nira, van phong cong chung cling
nhu cong chimg vién khong thé kiém soat duoc ndi dung vin ban bang tiéng nudc ngoai nhung
phép luat lai quy dinh cong ching vién phai chiing nhan ndi dung ban dich la chinh xéc, 1a
hop phép, khong trai dao dirc xa hoi 1a quy dinh bat hop 1y. Chimg nhan ban dich khong phai
14 hanh vi c6ng chimg ma 1 hanh vi chimg thyc chit ky ctia nguoi dich. Diéu d6 cho thiy cong
chimg vién khong thé chiu trach nhiém vé tinh xac thyc, tinh hop phép ctia ndi dung vin ban
bang tiéng nudc ngoai; co ching cong chimg vién chi chiu trach nhiém ddi véi chit ky cua
nguoi dich 14 chinh xac ma théi. Do do6, van phong cong chimg khong c6 kha nang kiém tra,
giam sat tac nhan gay ra thiét hai thi phap luat khong nén quy dinh van phong cong ching phai
chiu trach nhiém b01 thuong thiét hai do chu thé khac c¢6 dia vi phap ly doc 1ap gay ra.

C6 thé thay rang, trach nhiém boi thuong dugc quy dinh tai Piéu 38 Luat Cong chimng
niam 2014 khong duoc xay dung dua trén cac nguyén tic xac dinh trach nhiém boi thuong
thiét hai noi chung (c6 thiét hai xdy ra, hanh vi gay thiét hai 1a hanh vi trai phap luat, c6 16i
clia ngudi gay thiét hai va c6 méi lién hé nhan qua giita thiét hai va hanh vi trai phap luét)
ma dudng nhu mong mudn cta nha 1am luét 13 tao ra mot co ché bao dam thuc hién nghia
vu boi thudng thiét hai, van phong cong chirng dong vai trd ctia bén bao dam trong viéc dam
bao nghia vu boi thuong thiét hai (Nguyén Vin Mich, 2020: 122-124). Tuy nhién, trong diéu
kién khong con quy hoach phat trién t6 chire hanh nghé cong chimg, viéc thanh lap van
phong cong ching khong con bi han ché s6 lugng, véi tac dong tir quy ludt cung cau va co
ché canh tranh nhu hién nay, thi vi€c van phong cong ching tu cham dut hoat dong, tu giai
thé s& 1a tat yéu va khong thé tranh khoi, do vay co ché bdi thuong thiét hai trong hoat dong
cong chimg khong thé dwa vao van phong cong chirng ma nén quy dinh co ché tu chju trach
nhiém ca nhan va tryc tiép tir phia cong ching vién, ngudi phién dich véi tu cach 1a ngudi
6 hanh vi trai phap luét gy ra thiét hai.

Mit khéc, tai Diéu 71 Luat Cong chu’ng ndm 2014 lai quy dinh xur ly vi pham déi voi
cong chimg vién nhu sau: “Cong chirng vién vi pham quy dinh cua Luét nay thi tuy theo tinh
chat, mirc d6 vi pham ma bi xtr 1y ky luat, xir phat vi pham hanh chinh hodc bj truy ciru trach
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nhiém hinh sy, néu gay thiét hai thi phai boi thuong theo quy ding cua phap luat”. Nhu vay,
c6 thé thay rang quy dinh nay da co su thiéu thong nhat trong viéc xac dinh chu thé boi
thuong. Diéu 38 xac dinh chi thé bdi thuong 1a to chirc hanh nghé cong chimg va cong
chimg vién thyc hién nghia vy hoan trd nhung tai Diéu 71 lai quy dinh chu thé bdi thuong
1a cong chtng vién (Bui Thi Long, Pham Anh Tuén, 2022).

4. Giai phap ning cao hiéu qua thie thi phap luat vé boi thuwong thiét hai trong hoat
dong cong chirng

Ttr thuc trang phap luat, dé nang cao hi¢u qua thyc thi phap luét vé boi thuong thiét hai
trong hoat dong cong ching, tac gia d& xuit mot sb giai phap sau:

4.1. Khdc phuc sir mdu thuan giita Diéu 38 va Diéu 71 Ludt Cong chirng 2014 vé chii thé
boi thuong

Diéu 38 khang dinh trach nhiém boi thuong trude tién thudc vé té chirc hanh nghé céng
chtng, sau d6 méi xem xét viéc cong ching vién c6 phai boi hoan hay khong. Trong khi do,
néu chi 4p dung Piéu 71, c6 thé hiéu rang cong ching vién vi pham sé& bi xir Iy hanh chinh
hodc hinh sw, nhung khong c6 nghia vu bdi thuong. Piéu nay dan dén tinh hudng nguoi bi
thiét hai c6 thé khong biét yéu cau boi thuong tir ai - van phong cong ching hay truc tiép tir
cong ching vién.

Diéu 71 Luat Cong ching 2014 nén sira d6i nhu sau: “Cong ching vién vi pham quy dinh
ctia Luat nay thi tiy theo tinh chat, mirc d6 vi pham ma bi xtr 1y ky luét, xtr phat vi pham
hanh chinh hodc bi truy ctru trach nhiém hinh sy, néu gy thiét hai thi phai boi hoan theo
quy dinh cua Diéu 38 Luét nay”.

Quy dinh trach nhiém boi thuong truc tiép thudc vé chu thé ctia hanh vi trai phap luat 1a
ca nhan cong ching vién, nguoi phién dich thay vi co ché boi thuong gian tiép thong qua
van phong cong chimg hodc quy dinh 13 trach nhiém boi thuong thiét hai trong hoat dong
cong chung la trach nhiém lién déi. Bén bi thiét hai c6 quyén yéu cau to chirc hanh nghé
cong chimg va/hodc cong chimg vién, nhan vién, ngudi phién dich gay thiét hai phai boi
thudng nham dam bao thiét hai luén dugc bdi thudng toan bd va kip thoi.

4.2. Mo rong quyen yeu cau boi thirong thiét hai sang cdc doi twong la doanh nghiép bao
hiém trach nhiém nghé céng chimg

Nghia vu mua bao hiém trach nhiém nghé nghiép cho cong chiing vién 1 nghia vu bét budc
d6i voi van phong cong chl’mg. Tuy nhién, Luat Cong chirg nam 2014 va cac van ban hudng
dan thi hanh khong | hé dé cap toi vai tro ctia doanh nghiép bao hiém trong co ché bdi thuong.
Ché do bao hiém bat budc cua cong chumng vién dugce thyc hién theo Diéu 37 cta Luat Cong
chung nam 2014, nham giam thiéu trach nhiém bdi thudng ctia t6 chirc hanh nghé cong ching
va cong chirng vién khi gay thiét hai véi ti€u chi “chia sé rui ro, hai hoa trach nhi€ém”. Tuy
nhién, Luat Cong ching nim 2014 xac dinh chu thé ciia viéc boi thuong 13 t6 chirc hanh nghé
cong chimg. Néu t6 chtrc hanh nghé cong chig da mua bao hiém cho cong ching vién cta
minh khi phat sinh thiét hai thi doanh nghiép bao hiém phai chi tra cho viée boi thuong thiét hai,
vi€e tra thay cho cong chu‘ng vién hay t6 chtrc hanh nghé cong ching rat quan trong vi didu nay
s& quyét dinh vai tro tham gia t& tung ctia doanh nghiép bao hiém trong cac vu an c6 lién quan
dén trach nhiém bdi thudng trong qua trinh cong chung (Hoang Manh Thang, 2022: 103).

Do vy, can hoan thién co ché bao hiém trach nhiém trong hoat dong cong chung. Hi¢n
nay, cac quy dinh vé bao hiém trach nhiém trong hoat dong coéng chting con hinh thirc va
boc 1o nhiéu bat cap nhu: tén goi cua béo‘hiém trach nhiém trong hoat dong coéng chimng,
dicu kién dugc hudng bao hiém, gidi han boi thuong, thoi han bao hiém, ddi tugng dugc bao
hiém... Trudc tién, can sira doi tén goi “bao hiém trach nhiém nghé cua cong chimg vién”
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trong Luét Cong chimg nam 2014 va Nghi dinh 29/2015/ND-CP ngay 15/3/2015 cta Chinh
phu ban hanh Nghi dinh quy dinh chi tiét va huéng dan thi hanh mdt s6 di€u ctua Luat Cong
chirng thanh “bdo hiém trach nhiém trong hoat dong cong chung” vi: bén canh chu thé chu
yéu 1a cong ching vién thi hoat dong cong ching con duoc thuc hién boi cac chu thé khac
nhu nhan vién, nguoi phién dich 1a cong tac vién cua t6 chirc hanh nghé cong chtng, dé dam
bdo bao quat dugc hét cac thiét hai do cac chu thé thuc hién hoat dong cong chung gay ra;
t6 chirc hanh nghé cong chimg c6 trach nhiém mua bao hiém trach nhiém trong hoat dong
cong ching cho céng chimg vién va nhan vién, nguoi phién dich cua t chirc hanh nghé cong
chtng ctua minh. Khi t6 chic hanh nghé cong chting d3 mua bao hiém trach nhiém trong
hoat dong cong chimng thi bt ky cong chung vién, nhén vién, nguoi phlen dich ciia to chtrc
hanh nghé cong chimg ma gia nhép, 1am viée cho t6 chirc hanh nghé cong chimg dudi moi
hinh thirc déu thudc dbi twong dugc bao hiém.

Neu nhu nhimg bi¢n phap phong ngtra thiét hai nhu bao hiém trach nhiém nghé nghlep giai
quyet hau qué khi ¢6 bdi thlIO’l’lg Xay ra thi mot giai phap mang tinh chat ngin ngua rui ro la
xay dung co sé dir licu quoc gia vé cong chung thong nhat gifta cac tinh, thanh pho truc thudc
Trung uong (hién tai mdi xay dyng duoc ¢ cap tinh), dugce lién thong, lién két véi hé co so dir
liéu quoc gia khéc lién quan dén cong chung (co so dir lidu vé dan cu, ho tich, dat dai, thué,...),
cho phep cac to chie hanh nghé cong chimg, cong chung vién truy cap, tra ctru tinh trang tai
san glao dich, tir d6 ¢ thé ngin chin tinh trang “giay to gia, nguoi gia” gdy thiét hai cho nhiing
nguoi lién quan, tranh nguy co bdi thudng thiét hai xay ra trong hoat dong cong chimg.

4.3. Xdy dung Quy boi thwong thiét hai do cong chirng vién gdy ra

Theo Piéu 38 Luat Cong chimg 2014, t6 chirc hanh nghe cong chimg phai chiu trach
nhiém boi thuong khi cong chung vién co 16i. Tuy nhién, néu to6 chirc nay khong du kha
nang tai chinh, can c6 su hd trg tir bao hiém trach nhiém nghé nghiép hodc Quy bao vé quyen
loi ngLr(n bi thiét hai trong cong ching dé dam bao kha nang chi tra. Quy bao vé quyén lgi
nguoi bi thiét hai trong cong chung 1a mot co ché tai chinh giup bdi thudng cho nhing ca
nhan, to chirc bi thi€t hai do sai sot ctia cong chimg vién hodc véan phong cong chuang. Trong
truong hop t6 chirc hanh nghé cong chimg khong du kha nang tai chinh dé boi thuong, quy
nay s€ dam bao nguoi dan khong bi mat quyén loi. Nguon tai chinh cta quy c6 thé dén tur
dong gop clia cac to chirc hanh nghe cong chimg, bao hiém trach nhiém nghé nghiép, tién
phat tir vi pham cong chu’ng hoiic hd tro tir ngan sach nha nuéc trong truong hop déc biét.

Hién nay, nhiéu qudc gia da ap dyng m6 hinh nay nham bao vé quyén lgi cia ngu(n dan.
Tai Phép, h¢ thong bao hiém trach nhiém nghé nghlep bat budc ciia cong ching vién két hop
v6i quy do Phong Cong chimg Qudc gia quan 1y gitip dam bao bdi thudng khi o sai sot. O
Canada, dic biét 1a tinh Québec, c6 Quy bao vé ngudi tiéu dung trong cong chirng, hd trg
nan nhan trong céc giao dich bi cong ching sai. My ciing ap dung md hinh tuong tu, mét s6
bang y€u cau cong chimg vién dong gop vao Quy bao vé cong chimg dé dam bao kha ning
boi thuong. Tai Puc, cong chimg vién bt budc phai c6 bao hiém trach nhiém nghé nghiép,
dong thoi c6 mot quy riéng do Hiép hoi Cong chimg vién quan 1y dé boi thuong trong truong
hop cong ching vién mat kha ning tai chinh.

Viét Nam c6 thé hoc hoi cac md hinh nay dé xdy dung Quy bao vé quyén loi ngudi bi
thiét hai trong cong ching, gitp nang cao trach nhiém cua t6 chirc cong chimg va dam bao
an toan phap 1y cho nguoi dan.

5. Két luan

Hoat dong cdng chimg dong vai tro quan trong trong viéc dam bao tinh phap ly cua cac
giao dich dan su, gop phan bao vé quyén lgi cuia cac bén lién quan va duy tri trat tu xa hoi.
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Tuy nhién, thuc tién cho thiy van con nhiéu bat cap trong viéc boi thuong thiét hai khi xay
ra sai sot trong cong chimg, tir sy mau thudn trong quy dinh phép luat dén nhitng kho khin
trong thyc thi trach nhiém bdi thuong. Dé nang cao hiéu qua thyc thi phap luat vé bdi thudong
thiét hai trong cong ching, can hoan thién khung phap ly, dic biét 1a thong nhat quy dinh
giita Piéu 38 va Diéu 71 Luat Cong chimg 2014. Pong thoi, viée thiét 1ap Quy bao vé quyén
loi nguoi bi thiét hai trong cong chung va tang cuong bao hiém trach nhiém nghé nghi¢p s&
gitip dam bao kha ning boi thuong khi xay ra sai sot. Co ché giai quyét bdi thuong can minh
bach, nhanh chong, giam thiéu tranh chap va bao vé quyen lgi hgp phép cua nguoi dén. Nhin
chung, viéc cai cach va hoan thién hé thong phap luat vé boi thuong thiét hai trong cong
ching khong chi ning cao trach nhiém cua cong chu:ng vién va t6 chirc hanh nghé cong
chirmg ma con gdp phan xiy dung mot moi trudng giao dich an toan, minh bach va hiéu qua.
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