DOI: 10.56794/KHXHVN.10(214).61-70

Phap luit ciia Viét Nam vé thu hoi
hang hoa co khuyet tat

Ta Kién Twong®, Nguyén Hoang Hang**
Nhan ngay 20 thang 9 nim 2024. Chap nhan ding ngay 20 thang 02 nim 2025.

Tém tit: Trach nhiém thu hdi hang hoa c6 khuyét tat co y nghia quan trong trong viéc dam bao
quyén duogc an toan khi su dung hang hoa ctia nguoi tiéu dung. Trach nhiém nay néu duogc thuc thi
phd bién va hiéu qua s& han ché va ngan chin duoc sy luu théng hang hoa co khuyet tat ra thi truong,
g6p phan dam bao quyen loi chinh dang ciia nguoi tidu dung néi riéng va sy 6n dinh, phat trién cua
x3 hoi n6i chung. Bai viét phan tich va 1am 5 trach nhiém thu hdi hang héa c6 khuyét tat ctia thuong
nhan theo phép luat Viét Nam. Trén co s d6, dé xuat mot s6 kién nghi nham gép phan hoan thién
nhitng quy dinh ctia phap luat vé trach nhiém thu hdi hang hoa co khuyét tat ciia thuong nhén va
nang cao hiéu qua thyc hién phap luat vé trach nhiém thu hoi hang hoa c6 khuyét tat.

Tir khoa: Hang hod c6 khuyét tat, throng nhan, ngudi tiéu ding.
Phan loai nganh: Luat hoc

Abstract: The responsibility for revocation of defective goods bears the important meaning in
ensuring consumers' right to safety when using goods. This responsibility, if implemented widely
and effectively, will limit and prevent the circulation of defective goods on the market, contributing
to ensuring the legitimate rights of consumers in particular and the stability and development of
society in general. The article analyzes and clarifies the responsibility of traders to revoke the
defective goods under Vietnamese law. On that basis, it proposes a number of recommendations to
contribute for improving the provisions of the law on the responsibility of traders to revoke the
defective goods and to improve the effectiveness of the implementation of the law on the
responsibility to revoke the defective goods.
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1. Mé déu

Hang hoa co khuyet tat néu luu thong trén thi truong s& tiém an nguy co gy t6n hai dén
ngu:0’1 tiéu dung va xa hoi. Tuy nhién, trong san xuat, kinh doanh khong thé dam béo 100%
cac san pham hang hoa ma thuong nhan dua ra thi truong déu hoan hao va khong ton tai
khlem khuyét hay chira dung yéu tb “16i”. Vi vay, trong trtrong hop xuét hién hang hoa co
khuyét tat trén thi truong thi thuong nhén - nhimg chu thé cung ung hang hoa ra thi truong chinh
14 chu thé dau tién va chinh yéu nhét ¢ trach nhiém phai thu hoi hang hoa c6 khuyét tat do.

2. Khai quat ve hang hoa, hang hoa co khuyet tat va thu héi hang hoa ¢o khuyet tat
2.1. Hang hoa

Hang hoa c6 thé dugc hiéu 1a: Po vat bay lén, dem ban (Vién Ngon ngtr, Tur dién tiéng
Viét, 2008: 358). Theo do, hang hoa ton tai dudi dang hiru hinh, thé hi¢n gia tri cia minh
thong qua trao do1, mua ban.
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Du6i goc do kinh té - chinh tri, Hang hoa la san phédm ciia lao dong c6 thé thod man nhu
cau nao dé ciia con nguoi va ding dé trao d6i véi nhau (B6 Giao duc Pao tao, 2006: 56).
Theo do, hang hoa co thé ton tai dudi dang hiru hinh, v6 hinh va dich vu. Dinh nghia nay
cling thé hién rd thudc tinh khong thé thiéu cua hang héa chinh 1a gia tri théng qua hoat dong
trao d6i, mua ban.

Theo dinh nghia ctia diéu khoan 3.7.6 B6 tiéu chuan ISO 9000: 2015 thi sdn phdam ton tai
duwdi hai dang: hitu hinh va vé hinh. San pham hitu hinh bao gom phan cieng va vdt liéu da
dwpc ché bién thi dwoc goi la hang hod. ‘

Trong phép luét Viét Nam, khai niém hang hoa dugc quy dinh trong nhiéu dao luét khac
nhau. Khoén 2, f?iéu 3 Luét Thuong mai ndm 2005 quy dinh: Hang hoa bao gom tdt ca cdc
logi dong san, ké ca dong san hinh thanh trong twong lai; nhimg vt gan lién véi dat dai. 7

Song song d6, mot so luat khac cling dinh nghia hang hoa trong nhtrng linh vuc cu thé
nhu khoan 1, Piéu 4 Luat Gia nim 2023 quy dinh: Hang hoa la san pham c6 thé trao doi,
mua, ban trén thi truong; khoan 28, Diéu 3 Luat Giao thong dudng bo 2008 quy dinh: Hang
hoa la may méc, thiét bi, nguyén vat lieu, nhién li¢u, hang tiéu dung, dong vat song va cdc
déng san khéc dwoc van chuyén bang phwong tién giao thong dwang bg; Piéu 3 Luat Chat
lwong san pham, hang héa niam 2007 dinh nghia: Hang hoa la san phcfm duoc dwa vao thi
tru’o’ng, tieu dung thong qua trao doi, mua ban, tiép thi; San pham la két qud cia qud trinh
sdn xudt hodc cung vng dich vy nham muc dich kinh doanh hodc tiéu dung.

2.2. Hang hod c6 khuyét tt

Black’s Law dictionary dua ra dinh nghia vé san pham, hang héa c6 khuyét tat nhu sau:
San pham gdy ra sw nguy hiém (thiéu an toan) mot cach bdt hop Iy trong diéu kién sir dung
binh thuong ma khong dap vng dwoc yéu cau ma mot nguoi sur dung mong dori, khong phu
hop voi nhwng tiéu chudn thiét ké ban dau hodc cé 16i trong thiét ké, san xudt sian pham.
Theo d6, “thiéu an toan” la tiéu chi xac dinh san pham, hang hoa c6 khuyét tat. Tiéu chi nay
cling dugc nhleu qudc gia thira nhan va ap dung.

Khoan 4, Biéu 3 Luat Bao vé quyen loi nguoi tiéu dung ndm 2023 quy dinh: San pham,
hang hoa co khuyet tt la san pham, hang héa khéng bao dam an toan cho nguwoi tiéu ding,
0 kha nang gay thi¢t hai cho tinh mang, sicc khoe, tai san cua nguoi tiéu dung nhung chua
phat hién duoc khuyet 1t tai thoi diém sdn pham hang hoa dwoc cung cap cho nguoi tiéu
ding mdc dit san pham, hang héa dé dwoc san xudt theo ding tiéu chudn, quy chudn kj
thuat hién hanh.

C6 thé thiy, co s¢ dé xac dinh san pham, hang hoa c6 khuyét tat 1a “sy thiéu an toan” ciia
san pham, hang hoéa ma thong thuong ngu’(n ta co thé ‘mong dgi. Noi cach khac, san pham,
hang hoa c6 khuyet tat khong chi 1a co sai s6t vé chat luong ma né con an chtra sy nguy
hiém mot cach bat hop 1y va tir d6 c6 kha ning giy ra hau qua, hodc gy ra hau qua cho
nguoi tieu dung.

Trong thuc té c¢6 nhiing san pham, hang hoéa ty ban than né chira dung su nguy hiém,
nhung “sy nguy hiém d6 t6n tai 1a do ban chét, cong nang cua san pham, hang hoa d6, va
tinh hitu dung cua n6 con 16n hon nhleu s0 v6i sy nguy hiém, nén n6 khong dugc xem 1a san
pham hang hoa c6 khuyet tat” (Nguyén Minh Thu, 2012: 31). Vi du: xing dau, axit, thiét bi
truyén tai dién...Ciing can luu y, khong dong nhat hang hoa c6 khuyet tat voi hang hoa khong
dam bao chat lugng. Theo dinh nghia cta t6 chirc quoc té vé Tiéu chuan ho4 (ISO), chat
liwong sdan pham, hang hoa la tong thé cdc chi tiéu cdc dic trung cia san pham, thé hién
diege sw thod man nhu cau trong cdc diéu kién tiéu dung xac dinh, phu hop voi cong dung
ciia san phdm. Theo dinh nghla nay, chat llrong san pham hang héa bao gobm nhiéu chi tiéu,
trong d6 an toan 1a mot trong cac chi tiéu xac dinh chét lugng ctia san pham, hang héa. Vay
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nén, hang héa c6 khuyét tat 1 hang hoa khong dam bao chat luong, tuy nhién khong phai
moi loai hang hoa khong dam bao chat luong déu 1a hang hoa c6 khuyeét tat.

2.3. Thu héi hang hod c6 khuyét tt
2.3.1. Khdi niém thu hoi hang hod c6 khuyét tdt

Hang hoa c6 khuyét tat, do chtra dung yéu t6 rui ro, mat an toan va co nguy co gy anh
hudng dén tinh mang, suc khog, tai san cua nguoi tiéu dung. Do vay, thu hdi hang hoa ¢
khuyét tat 1a viéc 1am can thlet

Thu hdi duoc hiéu 13 “thu vé lai, léy lai cai trudc do da dua ra, da qép phat hodc mét vao
tay nguoi khac” (Vién Ngon ngi, Tir dién tiéng Viét, 1977: 958). Thu hoi san pham duoc xem
la hanh dong “léy lai” san phém ctia chinh chu thé 1am ra hodc dua san phém do6 vao thi truong.

Theo Phap luat Hoa Ky, trong linh vuc quan 1y thuc phém va duoc phém, thu hdi co nghia
1a “Mot cong ty loai bo hodc stra chira mot san pham duoc béan trén thi truong ma Cuc Quan
1y thuc pham va dugc pham cho 1a vi pham luat phap ma cuc quan ly” (The United States,
1997). Hanh dong stra chira bao gdm viéc stra d6i hodc diéu chinh mot san pham, dan nhan
lai hodc kiém tra san pham.

Theo Phap luat Anh thi: Thu héi duge hiéu la “Bat ky mot bién phép nao nham muc dich
13 14y lai san pham nguy hiém di duoc cung cap hodc c6 thé cung cip dén ngudi tidu dung”
(Australian Competition and Consumer Commission, 2015).

O Viét Nam, thu hoi hang hoéa co khuyét tat khong dugc dinh nghia trong Luat Bdo v¢
quyén loi nguoi tiéu dung nim 2003. Tuy nhién, tai khoan 1, Piéu 3 Thong tu 17/2021/TT-
BNNPTNT ngay 20/12/2021 ciia B Nong nghiép va Phat trién néng thén quy dinh vé thu
hoi san pham néi chung nhu sau: Thu hoi san pham la viéc dp dung cdc bién phap nham dwa
san pham khong bao dam an toan thuc phdm ra khéi chudi san xudt, kinh doanh thyc phcfm

Viy, c6 thé néi: Thu hoi hang héa cé khuyét tdt la viéc dp dung cdc bién phdp can thiét
nham logi bé hang héa khong dam bao an toan ra khoi thi truong dé sira chita, thay thé
hodc hoan lai tién.

2.3.2. Ddc diém thu hoi hang hod c6 khuyét tdt

Thir nhdt, chu thé thu hoi hang hoa c6 thé 1a cac thwong nhan hodc cac chu thé quan 1y nha
nude. Thu hdi hang hoa ¢ khuyét tat 1 nghia vu cia mot nhom cac chi thé trong chudi cac
hoat dong san xuat, phan phdi hang hoa. Viéc xac dinh chi thé co trach nhiém thu hdi hang
hoa c6 khuyét tat dwa vao mdi quan hé truc tiép ciia chu thé d6 voi hang hoa trong chudi san
xuét phan phdi. D6 c6 thé 1a thwong nhén san xuat, thuong nhan nhap khau, thuong nhan ban
hang hoa. Trong trudng hop cac thwong nhan khong thyc hién trach nhiém thu hoi, hoic khong
tudn thi ménh I¢nh thu héi thi co quan quan ly nha nude co thim quyén thue hién thu hoi.

Thir hai, @61 tuong cua bién phéap thu hoi 1a hang hoa c6 khuyét tat. Thu hoi hang héa co
khuyét tat 1a bién phép ngan chan, han ché kha ning nguoi tiéu ding tiép xuc, sir dung hang
hoa co khuyét tat. B6i tuong bi thu hdi bao gdm mot tip hop hang hoa duoc xac dinh cing
16, cting loai. Vi vdy, bién phap nay chi ap dung ddi voi hang hoa c6 khuyét tat, khong dam
bao an toan. Trong khi, v&i nhiing hang hoa roi vao cac truong hop khong dam bao chat
luong khéc, cac bién phap trach nhiém dugc ap dung c6 thé 1a: trach nhiém bao hanh, sta
chira hoic thay thé hang hoa khac. Thong thuong, bién phap thu hoi khong chi duge ap dung
giéi han mot hay hai hang hoa c6 khuyét tat, ma né dugc ap dung véi loat san pham, hang
hoa cung 16, cung loai. Du vy, trach nhiém thu hoi cua thwong nhan ddi véi cac san pham,
hang héa don 1€ van dugc dam bao theo trach nhiém dam bao chét lugng vat mua ban, trach
nhiém theo hop doéng ddi v6i chat lugng san pham, hang hoa (Qudc hoi, 2015, Didu 445).
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Thir ba, pham vi thu hdi hang hoa c6 khuyét tat khong chi gidi han trong mot qudc gia,
ma no dugc tién hanh trén tat ca ving lanh thd, qudc gia ma hang hoa d6 dugc luu thong Vi
vay, vé mat phap ly, viéc thuc hién thu hdi doi hoi su hop tac trao doi thong tin giita cac
qudc gia vé hang hoa c6 khuyét tat.

3. Trach nhiém thu hdi hang ho4 c6 khuyét tit ciia thwong nhan
3.1. Khdi niém trdach nhiém thu hoi hang hod cé khuyét tdt

Hiéu mot cach tdng quan, trach nhiém 1a phan viéc dwoc giao cho hodc coi nhir dwoc
giao cho, phdi bdo dam lam tron, néu két qua khéng tot thi phai ganh chiu p_hdn hdu qua
(Vién Ngbn ngir hoc, 1977: 985). Co thé noi, tréch nhiém, trude tién duge hiéu 1a: chu thé
phai hanh dong dé 1am tron nhiém vy duogc giao; tiép theo, néu cha thé duoc giao vi¢c khong
hoan thanh nhiém vu cta minh s& phai ganh chiu hau qua bét loi.

Trach nhiém thu hoi hang hoa co khuyét tat 1a mot loai trach nhiém phap ly va trach
nhiém nay dugc phap luat quy dinh cho thuong nhan san xuét, kinh doanh hang hoa.

Tom lai, trach nhiém thu hoi hang hoa co khuyét tat 1 mét loai trdch nhiém phdp ludt
quy dinh, theo do thwong nhan kinh doanh hang hoa phai loai bo hang hoa khéong dam bao
an toan ra khéi dong luu théng trén thi truong va phdi chiu hdu qua bdt loi néu khéng tudn
thu viéc loai bo nay theo quy dinh cua phap ludt.

3.2. Pdc diém trach nhiém thu hoi hang hod cé khuyét tit

Thir nhat, trach nhiém thu hoi hang héa c6 khuyét tat cua thwong nhan phét sinh khi
thuong nhan cung cap hang hoa co khuyét tat cho ngudi tiéu dung, bat ké thuong nhéan c6
16i trong viéc tao ra hang héa c6 khuyét tat hay khong. Thuong nhan phai chiu trach nhiém
thu hoi hang hoa cé khuyét tat khi co can ctr xac dinh hang hoa c6 khuyét tat.

Thir hai, trach nhiém thu hdi hang hoa co khuyét tat cua thuong nhan 1a loai trach nhiém
phap 1y, tic trach nhiém duge phap luat quy dinh va diéu chinh.

Thit ba, can cir phat sinh trach nhiém thu hdi 1a hang héa c6 khuyét tat. Vi thudc tinh
ngan chan, phong ngura nham ngin hodc giam thiéu thiét hai xay ra, trach nhiém thu ho6i hang
hoa co khuyet tat phat sinh ngay khi phat hién ra khuyét tat an chwra trong hang hoa, chir
khong nhat thiét 1a khuyét tat da gay ra thi¢t hai trén thyc té.

Thit tu, thu hoi hang hoa c6 khuyét tat 1a mot trong cac loai trach nhiém ma thuong nhan
phai thuc hién dbi voi hang héa, bén canh céc loai trdch nhiém khac nhu trach nhiém bao
hanh, trach nhiém dam bao chét lwong hang hoa, trach nhiém boi thuong thiét hai. Déi véi
hang héa c6 khuyét tat, trach nhiém thu hdi va trach nhiém boi thuong thiét hai 13 hai loai
trach nhiém doc 1ap.

Thir néim, trach nhiém thu hoi hang hoa co khuyét tat cua thuong nhan khong bi gii han vé
lanh thd. Tuc 1a thuong nhén chiu trach nhiém thu hoi dbi voi toan bd don vi hang hoa ¢6 khuyet
tat ma khong ké hang hoa dugc luu thong trong nude hoic luu thong & nude ngoal Dleu nay
dat ra vin dé phap 1y trong viéc xay dung hé thong canh bao thu hdi chung gitta cac quic gia.

4. Thuc trang phap luit bao vé quyén loi nguoi tieu dung Viét Nam vé trach nhiém
thu hoi hang hoa c6 khuyét tat ciia thwong nhian, mot so bat cap va kién nghi hoan thién

4.1. Quy dinh ciia phép ludt vé trach nhiém thu hoi hang hoa cé khuyét tdt cia thwong nhén

4.1.1. Chii thé cua trach nhiém

Chii thé c6 quyén ciia trach nhiém thu gus‘i hang héa c6 khuyét tdt .

Trach nhi¢m thu hoi hang hoa cé khuyét tat dugc dat ra cho thu’ong nhan khi ho cung cap

hang héa c6 khuyét tat ra thi truong. Vi 1€ d6, nguoi ti€u dung noi chung; chu s¢ hiru hang hoa
n6i riéng chinh 1 cha thé co quyén trong quan hé phap luat thu hdi hang hoa c6 khuyét tat.
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Ngudi tiéu dung 14 nhitng ngudi sir dung hang héa, dich vu cudi cung va lam chung tiéu
hao hoic bién mat qua viéc sir dung no.

Phép luét cic nudc quy dinh vé nguoi tiéu dung khong gidng nhau. Mot sé quéc gia quy
dinh ro nguoi tiéu dung 1a ca nhan, nhu Philippines, Lién minh chau Au.

Phap luat Viét Nam quy dinh nguoi tiéu dung bao gdm ca ca nhan va t chirc. Cu thé,
khoan 1 Piéu 3 Luat Bao vé quyén loi ngudi tiéu ding ndm 2023 quy dinh: Nguwoi tiéu ding
la nguwoi mua, s dung san pham, hang héa, dich vu cho muc dich tiéu ding, sinh hoat ciia
ca nhan, gia dinh, co quan, 16 chirc va khéng vi muc dich thiwong mai. Nhu vy, theo phap
luat Viét Nam, dé duoc coi 14 ngudi tiéu dung thi chu thé mua hang hoa, st dung dich vu
phai v6i myc dich la dé tiéu dung, sinh hoat, chir khéng vi muc dich thuong mai. Tuong tu,
mot t6 chirc khi mua hang hoa, hay sir dung dich vu cho sinh hoat chung cta co quan, t6
chue thi cling 1a nguoi tiéu dung.

Trong quan hé phap luat thu hoi hang hoa co khuyét tat, cha thé c6 quyén 1a ngudi tiéu dung
va chil s¢ hitu hang hoa. Bén canh d6, trach nhiém thu hoi hang hoa co khuyet tat cling gan lién
v6i trach nhiém thuc hién cac bién phap khéc _phuc khéc nhu: thay thé hang hoa c6 khuyét tat
bang hang hoa khac, lay lai hang hoa c6 khuyét tat va hoan lai tién. Khi thuong nhan thue hién
nhiing bién phéap khic phuc nay thi cht s¢ hitu hang hoa dwong nhién 1a chu thé c6 quyén.

Tom lai, nguoi tiéu ding va chu so hiru 1a chu thé ¢6 quyén trong hoat dong thu hoi hang
hoa c6 khuyét tat. Ho c6 thé 1a: “chu thé mua, chu thé str dung hang hoa cho myc dich tiéu
dung chir khong vi muc dich loi nhuan”.

Hién nay, quyen cla nguoi tiéu dung, ndi chung dugc quy dinh tai Diéu 4 Luat Bao vé
quyén loi nguoi tiéu dung nam 2023, bao gém nhiing quyén co ban nhu: ¢ ‘Quyén dugc bao
dam an toan tinh mang, sttc khoe; Quyen lwa chon san pham, hang hoa, dich vy; Quyén
khiéu nai, t6 céo, khoi kién hodc dé nghi t6 chie xa hoi khoi kién dé bao vé quyén loi caa
minh, v.v...”. Nhung, quyén ctia nguoi tiéu dung, chu sé hitu hang héa trong quan hé phap
luat thu h01 hang hoa c6 khuyét tat lai khong duoc quy dinh cu thé trong Luat Bao vé quyén
loi nguoi tiéu dung, ciing nhu cac luat chuyén nganh khac c6 lién quan dén ngudi tidu ding.

Hi¢n tai, trong linh vuc an toan phuong tién van tai, cac van ban dudi luat do B Giao
thong van tai ban hanh c6 quy dinh: “chu s¢ hitu hang hoa c6 Kkhuyét tat co quyén thong bao
vé 161 k¥ thuat cho co so san xuat va co quan quan ly chat lugng. Tir d6 co s6 san Xudt va co
quan quan Iy chat lugng c6 trach nhiém xem xét, kiém tra 16i k¥ thuat trén san pham dé kip
thoi co quyét dinh thu hoi trong truong hop can thiét” (Diéu 14.2.a Thong tu s6 30/2011/TT-
BGTVT va Diéu 13.2.a Thong tu s6 45/2012/TT-BGTVT ngay 23/10/2012).

R& rang, viée quy dinh quyén ciia nguoi tiéu ding, cht s¢ hitu hang hoa trong quan hé
phap luat thu hoi hang hoa c6 khuyét tat 1a co so phap 1y quan trong dé thwong nhan thyc
hién trach nhiém thu hdi hang héa cé khuyét tat. Tuy nhién, ngoai linh vyc an toan phuong
tién van tai 1a c6 van ban dudi luat quy dinh vé quyén duoc thong bao (ctia chu so hitu hang
ho4) cho doanh nghiép va co quan quan 1y chét lugng nhu vira néu, thi Luat Bao vé quyén
loi nguoi tiéu dung va cac dao ludt chuyén nganh khac c6 lién quan lai khong c6 bét ky quy
dinh nao vé quyén cua ngudi tiéu dung, chu s hitu hang hoa vé thu hdi hang héa co khuyét
tat. Pay 1a diéu rat dang dé luu tam.

Chui thé chiu trach nhiém

Duéi goc do phép luat, khi mot hang hoa c6 khuyét tat luu thong trén thi truong, tat yéu
phat sinh chu thé c¢6 trach nhiém phai thu hoi no. Chii thé chiu trach nhiém thu hdi hang hoa
c6 khuyét tat duoc xac dinh 1a chu thé ¢6 méi lién hé tryc tiép voi hang hoa ma ngudi tiéu
ding da str dung chtr khong phu thude vao chi thé d6 c6 méi lién hé truc tiép v6i ngudi tiéu
dung hay khong.
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Chu thé c6 méi lién hé tryc tiép ddi v6i hang hoa duge xac dinh 1a thuong nhan san xuat,
thuwong nhan phan phdi hang hoa dén tay ngudi tiéu dung. Nhu vay, cha thé chju trach nhiém
thu hdi khéng chi 13 chu thé 1am ra hang hoa, ma con bao gém cac chu thé khac tham gia vao
qua trinh phan phdi hang héa dén tay nguoi tiéu dung. Piéu ndy nhim dam bao trong moi
tredong hop déu c6 chu thé chiu trach nhiém trudc ngudi tiéu ding vé san phdm, hang hoa.

Phap luat hau hét cic qubc gia, trong d6 c6 Viét Nam déu quy dinh trach nhiém thu hdi
hang héa c6 khuyét tat thudc vé nhiéu chu thé, dé c6 thé 1a thuong nhan san xudt, thuong
nhan nhap khau, thwong nhan ban hang hoa.

Luat Chét lugng san pham, hang hod nam 2007 quy dinh trach nhiém thu hoi hang hoa
c6 khuyét tat thudc veé “Nguodi san xuat, nguoi nhap khau, ngudi ban hang”, goi chung 1a cac
thuong nhan.

Diéu 7 va DPiéu 8 Luét An toan thl_IC phém nam 2010 quy dinh trach nhiém thu hoi thuc
pham khong dam bao an toan thudc vé: “td chirc, c4 nhan san xuét thuc pham”, “t6 chirc, ca
nhan kinh doanh thuc pham”.

Luét Dugc nam 2016 quy dinh: “Co s& kinh doanh dugc; co s¢ san xuat thudc, nguyén
liéu 1am thude; co s& xuat khau, nhap khéu thudc, nguyén li¢u [am thudc; co s& ban budn
thudc, nguyén liéu lam thude co trach nhiém thu hoi thude, nguyén liéu lam thude khong dat
chat luong khong dam bao an toan”.

Song song d6, trude ddy, Piéu 22 Luat Bao vé quyén loi ngudi tiéu ding nim 2010 quy
dinh “t6 chirc, c4 nhan san xuat, nhap khau hang hod” 14 chii thé c6 trach nhiém thu hoi hang
hoa c6 khuyét tat. Co thé thay, viéc xéc dinh chu thé chiu trach nhiém thu hdi hang hoa co
khuyét tat nhu Luat Bao vé quyén loi ngudi tiéu dung nam 2010 1a khong day di, ma rd nhat
la da “bd quén” thuong nhan ban hang hoa.

Hién nay, Diéu 32 Luat Bao vé quyén loi ngudi tiéu ding nam 2023 di khic phuc bét cap
nay, khi quy dinh “t6 chtrc, c4 nhan kinh doanh” (tirc cac thuong nhén) 1a chu thé co trach
nhiém thu hoi hang héa c6 khuyét tat. C6 thé thay, quy dinh vé chti thé c6 trach nhiém thu hoi
hang hoa c6 khuyét tat theo Luat Bao vé quyén loi nguoi tiéu dung nam 2023 khong mang
tinh “liét k€”, nhung ndi ham lai bao quat hon, khong bo sot chu thé nao trong chudi san xuat
va phan phdi san pham, hang hoa dén tay nguoi tiéu dung. Boi I, cting theo quy dinh tai khoan
2, Dleu 3 Luat Bao v€ quyén loi ngudi tiéu dung nam 2023 thi: 76 chire, ca nhan kinh doanh
la 16 chire, cd nhan thye hién lién tuc mot, mot s6 hodc tdt cd cdc cong doan cua qua trinh tir
ddu tw, san xudt dén tiéu thu san pham, hang héa hodc cung cdp dich vu trén thi truong nham
muc dich sinh loi, bao gom: Thwong nhén theo quy dinh ciia Ludt Thiwong mai; cd nhén hoat
dong thwong mai doc ldp, thuong xuyén, khong phai dang ky kinh doanh.

Bén canh do, tuy vé nguyén tic, thuong nhan la chu the chiu trach nhi¢ém chinh trong viéc
thu hoi hang hoa co khuyét tat. Tuy nhién, trong mot s6 truong hop cu thé, co quan quan 1y
nha nudc phai tién hanh thyc hién thu hoi hang héa co khuyét tat. Phap luét trong cac linh
vuc chuyén nganh nhu Luat An toan thuc phém, Luat Duogc ¢6 quy dinh tham quyén thu hdi
hang hoa cé khuyét tat ctia co quan quan 1y nha nude. Nhung diéu nay lai khong duoc quy
dinh trong Luat Bao vé quyén loi ngudi tiéu dung. Pay c6 phai 1a mot sy thiéu sot?.

4.1.2. Tién hanh hoat dong thu hoi

Khoan 1, Piéu 33 Luat Bao vé quyén loi nguoi ti€u dung 2023 phan loai hang hoa co
khuyet tat theo nhém, tuy thudc vao mirc d6 “mat an toan” ma n6 c¢6 thé gay ra. Theo do,
“san pham, hang héa c6 khuyét tit nhém A 13 san pham, hang hoa c6 kha nang gay thiét hai
cho tinh mang, strc khoe ctia ngudi tiéu ding; san pham, hang hoa c6 khuyét tat nhom B 1a
san pham, hang hoa c6 kha ning gay thiét hai cho tai san ctia nguoi tiéu dung”.
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Khi phat hién hang hoa c6 khuyét tat, tuy thudc hang hoa co khuyét tat thudc nhom nao,
thuwong nhén cé trach nhiém phai: “(i) Kip thoi tién hanh moi bién phap can thiét dé ngimg
viéc cung cip va thu hoi san pham, hang hoa c6 khuyét tat trén thi trudng; cong khai vé san
pham, hang hoa c6 khuyét tit va viéc thu hoi san pham (néu hang hoa c6 khuyét tat thudc
nhom B); (ii) cung vai viée thuc hién cac bién phap néu trén, thuong nhan phai thong bao
cong khai vé san pham, hang hoa co khuyét tat va viéc thu hoi san pham, hang hoa dé it nhat
05 sd lién tiép hodc 05 ngay lién tiép trén dai phat thanh, dai truyén hinh, bao in, bao dién tir
& trung wong va dia phuong noi san pham, hang hoa d6 luu théng (néu hang hoa c6 khuyét
tat thuoc nhom A). Noi dung thong bao cong khai bao gdm: M6 ta san phdm, hang hoa phai
thu hoi; 1y do thu hdi san pham, hang hoa va canh bdo nguy co thiét hai do khuyet tat cua
san pham, hang hoa gy ra; thoi gian, dia diém, phuong thirc thu hdi san pham, hang hoa;
thoi gian, phuong thic khéc phuc khuyét tat cia san pham, hang héa” (khoan 2, Piéu 33
Luat Bao vé¢ quyén lo1 nguoi tiéu dung nam 2023).

C6 thé thay, véi tinh chat 1a dao luat gbc trong linh vuc bao vé quyén loi ngudi tiéu dung,
nén Ludt Bdo vé quyen lo1 ngudi tiéu dung nam 2023 quy dinh: thuong nhén “kip thoi tién
hanh moi bién phéap can thiét dé ngimg viéc cung cp va thu hoi san pham hang hoa co
khuyet tat trén thi truong”, con thuc hién nhiing “bién phép can thiét” nhu thé nao thi dé cho
nghi dinh hudéng din va cac dao luat chuyén nganh quy dinh 1a diéu hop ly.

4.1.3. Pham vi trach nhiém

Luat Bao vé quyén loi nguoi tiéu dung ndm 2023 quy dinh mot trong cac ndi dung dugc
thé hién trong thong bio, cong khai vé hang hoa c6 khuyét tat phai thu hoi 1a “Mo ta san
pham, hang héa phai thu hdi”, nhung lai khong quy dinh cu thé 13 viéc mo ta phai bao gom
nhitng ndi dung gi. Hién tai, cac thong bao thu hdi hang hoa c6 khuyét tat duoc dang tai trén
cac trang thong tin trong timg linh vuc chuyén nganh nhu: Cuc An toan thuc pham (B9 Y té),
Cuc Ping kiém Viét Nam (B9 Giao thong van tai), Cuc Quan 1y duoc (BO Y té), hay trang
thong tin ciia Cuc Quén 1y canh tranh (B6 Cong thuong) déu thé hién rd pham vi trach nhiém
ctia thuong nhén thong qua gii han pham vi hang héa bi thu hoi bang cach mé ta chi tiét thong
tin vé san phém, hang héa nhu nhan hi¢u, s6 loai, thoi gian san Xuét, sb Giéy ching nhan...

Pham vi trach nhiém thu hoi hang hoa cua thuong nhén con duoc thé hién ¢ trach nhiém
thyuc hién bién phap khéc phuc khuyet tat, xtr Iy hang héa c6 khuyét tat sau khi thu hoi. Vé van
de nay, Diéu 33 Luét Bao vé quyén loi nguoi tiéu dung nam 2023 quy dinh: thwong nhan phai
néu 16 “phuong thirc khac phuc khuyét tat ctia san pham” trong ndi dung thong bao cong khai,
chir khong quy dinh cu thé cac bién phap khic phuc quyén loi ngudi tiéu ding ma thuong
nhan can thyc hién. Pay ciing 1a diéu d& hiéu, bai 1§, tuy tinh chat, dic diém hay chung loai
hang héa c6 khuyét tit ma cc vin ban quy pham phép luat trong timg linh vuc chuyén nganh
quy dinh cu thé cac bién phap khic phuc quyén loi nguoi tiéu dung thi s& pht hop hon.

Hién tai, trong linh vuc an toan phwong tién van tai, cac bién phap khic phuc duoc ap
dung 13: sira chita, thay thé phu ting hodc thay thé bing san pham khac (B Giao thong,
2011, Piéu 3 Thong tu s6 45/2012/TT-BGTVT va Bo Giao thong 2012, Diéu 3 Théng tu s6
30/2011/TT-BGTVT).

4.1.4. Mién trir trach nhiém

Phap luat Bao vé quyén lgi ngudi tiéu dung Viét Nam trude ddy, ma tiéu biéu 1a Luat Bao
vé quyén loi nguoi tiéu dung ndm 2010 va nhiing van ban quy pham phép luat trong céc linh
vue khac lién quan dén nguoi tiéu dung déu khong quy dinh nhimng trudong hop ca biét c6
thé dan dén mién trir trach nhiém cta thurong nhén trong viéc thu hdi hang hoa c6 khuyét tat.
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Pay c6 thé duoc xem 13 “15 hong phap 1y, 1a diéu “khong cong bing” q& v6i thuong nhan,
dic biét 1a trong nhitng truong hop nhu: (i) Khuyét tat cta hang hoa xuat phat do 15i tir phia
ngudi tiéu dung hodc bén thir ba khac (vi du nhu: ddi véi san pham, hang héa don 1¢, trong
qua trinh luu giit, van chuyén, hodc sir dung, ngudi ti€u dung hodc nguoi van chuyén khong
thue hién ding céc bién phap k¥ thuat dé dam bao yéu t6 an toan ctia hang hoa theo khuyén
c4o ctia nha san xudt dan dén lam phat sinh khuyet tat cia san pham, hang héa); (ii) Thuong
nhén dé cong khai, thong bao hang hoa co khuyet tat dén nguoi tiéu dung theo quy dinh cua
phap luét va nguoi ti€u dung da tiép nhan day du thong tin nhung van ¢d ¥ st dung san
pham hang hoa c6 khuyét tat gay thiét hai; (iii) Khuyét tat ciia san pham hang hoa 1a nhing
16i khong thé phat hién dwoc véi trinh d6 khoa hoc, cong nghé cua thé gidi tinh dén thoi
diém san phém, hang hoa gay thiét hai.

Hién nay, “16 héng phap ly” vira néu da phan nao duoc Luat Bao vé quyén loi ngudi tiéu
dung ndm 2023 “lap day” thong qua quy dinh “Mién trach nhiém boi thudng thiét hai do san
pham, hang hoa c6 khuyét tat gy ra” tai Diéu 35.

C6 thé thiy, quy dinh mién trir trach nhiém ctia thuong nhén trong viéc thu hdi hang héa
c6 khuyét tat trong mot sb truong hop 1a can thiét, vira dam bao chirc nang bao vé quyeén loi
ngudi tiéu dung cua Nha nudc, vira khong 1am t6n hai mot cach khong hop 1y loi ich cua
thwong nhan, doanh nghiép.

4.2. Kién nghi hoan thién phap ludt bao vé quyén loi nguoi tiéu dung Viét Nam vé trach
nhiém thu hoi hang hoa co khuyét tat cua thuwong nhdan

4.2.1. B6 sung khdi niém “Thu héi san pham, hang héa cé khuyét tt” vao Ludt Béo vé
quyén loi ngueoi tiéu ding

Dé nang cao hiéu qua thyc hién trich nhiém thu hoi hang hoa c6 khuyét tat cua thuong
nhén, trudc tién can minh dinh khai niém “thu hoi hang héa c6 khuyet tat” la gi?

Trach nhiém cta thuong nhan vé viéc thu h01 hang hoéa c6 khuyét tat duoc quy dinh trong
hai dao luét co ban trong linh vuc bao v¢ quyen loi nguoi tiéu dung la: Ludt Bao v€ quyén
loi nguoi tiéu ding ndm 2023 va Luat Chat lugng san pham, hang hoa nam 2007. Tuy nhién
trong ca hai dao luat nay déu khong dinh nghia thé nao 14 ¢ ‘thu ho1 hang hoéa co Kkhuyét tat”.
Diéu nay c6 thé dan dén khong c6 cach hiéu théng nhat vé ndi ham cia bién phap thu hoi
hang hoa c6 khuyét tat. Tir phan tich & muc 2.3.1, ching toi dé xuat bd sung quy dinh vé
“thu hoi hang héa ¢6 khuyét tat” nhu sau:

Thu héi hang héa cé khuyét tdt la viéc dp dung cac bién phap can thiét nham loai bo ) hang
hod khéng dam bdo an toan ra khdi thi triecong dé sira chita, thay thé hodic hoan lai tién.

Dinh nghia néu trén, di 1am rd dugc ban chét cua thu hdi hang hoa c6 khuyét tat, do
khong chi don thuan 13 dwa hang hoa khong dam bdo an toan ra khoi thi truong ma muc dich
con 1a stra chira, thay thé hodc hoan lai tién cho ngudi tiéu ding, chi s¢ hitu hang hoa c6
khuyét tat do.

4.2.2. Hoan thién cdc quy dinh vé chii thé ciia trach nhiém thu hoi hang héa cé khuyét tdt

- Vé chii thé ¢6 quyén

Nhu d phan tich, ngudi tiéu ding va chii so hitu hang héa 1a chu thé ¢ quyén khi thuong
nhan thuc hién trach nhiém thu hoi hang héa c6 khuyét tat. Nhung hién tai, ngodi cac vin
ban phap luat trong linh virc an toan phuong tién van tai, thi quyén ctia nguoi tiéu dung, chu
s0 hiru hang hoa trong quan hé phap lut thu hoi hang hoa c6 khuyét tat lai khong duoc quy
dinh cuy thé trong Luat Bao vé quyén lgi nguoi tiéu dung, cing nhu cac dao luét ¢ cac linh
vue chuyén nganh c6 lién quan dén nguoi tiéu dung.
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Véy nén, dé nang cao trach nhiém ciia thuong nhén trong viéc thu hoi hang héa c6 khuyét
tat, quyén va nghia vu cia nhirng chu thé “co quyén” trong quan hé nay can phai duoc ghi
nhén trong Luét Bao vé quyén loi nguoi tiéu dung, tir d6 tao co s¢ cho viée xay dung cac
quy dinh bao dam viéc thuc thi quyén cua nhing chu thé nay trong quan hé phéap luat thu
hoi hang hoa c6 khuyét tat.

Trude hét, can quy dinh nguoi tiéu dung c6 quyén duoc thong bao cho doanh nghiép va
co quan quan 1y nha nudc c6 thim quyén vé hang hoéa c6 khuyét tat; quyén yéu cau doanh
nghiép, thuong nhan thu hoi hang hoa c6 khuyet tat; co nghia vu hop tac voi co quan co
tham quyén trong qua trinh thu hoi. Ngoai ra, dé dam bao quyén loi chinh déng cho chu s&
hiru, nhung khong phai 1a ngudi truce tiép sir dung hang hoa, cling nhu dam bao sy hai hoa
vé loi ich giita chi s¢ hitu va nguoi sir dung hang hoa thi quyén duoc ap dung cac bién phap
khic phuc nhu: sita chira, thay thé hodc hoan tién tir hang hoa c6 khuyét tat can duoc quy
dinh 13 quyén cuia chu s¢ hitu hang hoa.

- Vé chii thé chiu trach nhiém thu hoi

Nhu di biét, thuong nhan co mdi lién hé truc tiép ddi voi san phém, hang hoa co khuyét
tat 1a chi thé chiu trach nhiém chinh trong viéc thu hdi hang héa c6 khuyét tat. Tuy nhién,
trong mot $6 truong hop cu thé, co quan nha nudc co tham quyén phai tién hanh thyuc hién
viéc thu hE)i hang hoa c6 khuyét tat. Nhung diéu nay lai khong duge quy dinh trong Luét
Béo vé quyen loi nguoi ti€u dung.

Vi véy, dé tao co so phap ly day du cho viée thyuc hién trach nhiém thu hoi hang hoa co khuyet
tat, Luat Bao v¢ quyen lo1 nguoi tiéu dung can quy dinh: “Co quan quéan 1y nha nuéc c6 thim
quyén” 1a chu thé co trach nhiém thu h6i hang hoa c6 khuyét tét trong nhung truong hop ca biét.
R& rang, quy dinh nay, néu duogc bd sung sé tao co s phap 1y cho viéc thu hoi hang hoa c6
khuyet tat trong mot s6 truong hop riéng biét nhu: Thu hoi hang héa khi khong xéc dinh dugc
chu thé chiu trach nhiém do bi giai thé hodc pha san, thu hoi hang hoa “xach tay”, thu hoi trong
cac truong hop khan cip nhu hang héa gay anh huong nghiém trong dén stc khoe cong dong,
thuong nhan khong thuc hién hodc con phﬁn 16n lugng hang héa khong thu hdi dugec.

4.2.3. Hoan thién cdc quy dinh vé truy xudt nguon géc hang hod, tao co so, diéu kién thu
hoi hang hoa co khuyét tat

bé hang hoa co khuyét tat duoc thu hoi, can phai xac dinh dugc céac t6 chirc, ca nhan lam
ra hang hda hodc dua hang héa vao luu thong trén thi truong, tire 1a phai xac dinh dugc céc
chii thé c6 mdi lién hé truc tiép ddi voi san phérn hang héa. Vi vay, viéc quy dinh va xay
dung h¢ thong truy : xuat hang hoa 1a didu Can thiét.

Chung toi dé xuét can tién hanh mot s giai phap sau:

Thir nhdt, mé rong ddi tuong san pham, hang héa can truy xuat nguon goc Ngoai nhém
san pham, hang hoa 1a thyc pham va hang n6ng san can truy xuat nguoén goc nhu quy dinh
hién tai, viéc truy xuat ngudn gdc can dugc quy dinh va thuc hién ddi voi nhitng nhém hang
hoa khéc, dic biét 1a nhitng san pham, hang héa danh cho nguoi gia, tré em; cac san pham
trong linh vuc an toan xe co gidi, duoc pham, ..

Thir hai, dé kiém soat duoc chat lugng thong tin, dit liéu truy xuit ngudn gbc, can 6 quy
dinh ché tai, xir phat vi pham lién quan dén “viéc ap dung khong ding tem truy xuit ngudn
gbc; tem truy xuat ngudn goc khong thé hién rd rang, gy nham l4n véi cac tem, nhén khac”.

Thit ba, Luat Bao vé quyén loi nguoi tidu ding can b sung quy dinh Ve truy xuat ngudn
gdc hang hoa. Khi x@y dung nhiing quy dinh lién quan dén truy xuat ngudn gdc, can luu y
truong hop truy xudt ngudn goc ddi v0i loai hang hoa lau bén, vi nhirng loai hang héa nay
c6 the ton tai trong khoang thoi gian rat 1au dai, nén viéc xay dung, quan 1y va st dung dir
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lidu vé chu thé san xuét, nhap khau, phan phdi san phdm 1a cin thiét d& phuc vu cho viéc
truy xuat hang hoa sau khi né dugc dua vao luu thong va phan phoi dén tay nguoi ti€u dung.

5. Két luan

Pé dam bao quyén duoc an toan khi sir dung hang hoa cta ngudi tiéu dung thi thuong
nhan - nhitng chi thé cung tmg hang hoa ra thi trudng chinh 1a chu thé co ban va chinh yéu
nhét c6 trach nhiém phai thu hoi hang hoa c6 khuyét tat dang luu thong trén thi truong. Céac
quy dinh phap luat hién hanh di tao co s¢ phap 1y cho viéc thuc hién trach nhiém thu hoi
hang hoa c6 khuyét tit ciia thwong nhan. Tuy nhién, van con mot sb quy dinh can dugc sira
dbi, bd sung dé hoan thién co ché thyc thi trach nhiém thu hdi hang hoa c6 khuyét tat caa
thuong nhan. Bai viét da dé xuat mot s6 kién nghi nham tiép tuc hoan thién va nang cao kha
nang thyc hién trach nhiém thu hoi hang héa c6 khuyét tat cia thwong nhan. Diéu nay khong
chi gitip bao vé quyen lgi chinh dang cua ngudi ti€u dung, ma con gop phan thuc day su phat
trién bén vitng ctia nén kinh té.
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