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Hinh sy hoa hanh vi gay lang phi trong quan ly,
sit dung tai chinh cong, tai sin cong, gop phan
thue hién “Ménh 1énh” chong ling phi
ciia Tong Bi thu Té Lam
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Tém tat Trong bdi canh Pang va Nha nudc dang day manh cong cudc thue hanh tiét kiém, chéng
lang phi gan voi phong, chéng tham nhiing, tiéu cuc, yéu cdu hoan thién phap luat hinh sy vé phong,
chéng lang phi trong quan 1y, sir dung tai chinh cong, tai san cong trd thanh nhiém vu vira cap thiét
vira chién lugc. Dudi goc nhin ciia khoa hoc luat hinh sy, bai viét luan giai co sé 1y luan - thuc tién
cua viéc hinh sy hoa hanh vi gy lang phi trong quan ly, str dung tai chinh cong, tai san cong nham
gop phan cy thé hoa “ménh 1énh chinh tri” ctia Tong Bi thu T6 Lam: Chong lang phi 1a nhiém vu
trong tim, cip bach trong cong tac xay dung, chinh dén Dang va quan tri quoc gia. Bai viét phan tich
co s6 1y luan va thyc tién vé lang phi - hanh vi str dung nguén lyc cong trai quy dinh, gay ton hai 1on
cho Nha nudc, lam suy gidm niém tin xa hdi. Tac gia de xuét hinh sy hoa hanh vi gay lang phi, coi
day 1a nhiém vu phap 1y, chinh tri va dao dtrc cong vu cép thiét.

Tiwr khéa: Tai chinh cong, tai san cong, lang phi, BJ luat Hinh sy.
Phéan loai nganh: Luét hoc

Abstract: In the context of the Party and the State intensifying the practice of thrift and combating
wastefulness in connection with the fight against corruption and negative phenomena, the
requirement for the improvement of criminal law on preventing and combating waste in the
management and use of public finance and public assets has become both an urgent and strategic
task. From the perspective of criminal law science, the article analyzes the theoretical and practical
foundations for the criminalization of acts causing waste in the management and use of public finance
and public assets, thereby contributing to concretizing the “political mandate” of General Secretary
T6 Lam: combating wastefulness is a central and pressing mission in Party building and rectification,
and national governance. The paper examines the theoretical and practical aspects of wastefulness,
which is defined as the misuse of public resources contrary to regulations, causing significant harm
to the State and eroding public trust. The author proposes the criminalization of acts causing waste,
considering it an urgent legal, political, and ethical duty in public service.
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1. Mé dau

Trong bdi canh hién nay, khi Péang, Nha nuée va toan xa hoi dang day manh thyc hanh
tiét kiém, chdng lang phi (THTKCLP) gan véi phong, chdng tham nhiing, tiéu cuc, yéu cau
hoan thién phap luat hinh su vé phong, chong lang phi (PCLP) trong quan ly, su dung
(QLSD) tai chinh cong (TCC), tai san cong (TSC) tré nén déc biét cap bach. Tong Bi thu To
Lam d4 nhiéu 1an nhan manh: chong ling phi 12 ménh 1énh chinh tri cap thiét, 1a mot trong
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nhimng néi dung trong tdm cua cong tac xay dung, chinh d6n Pang va hé théng chinh tri.
Thuyc tién cho thay, lang phi trong QLSD TCC, TSC khong chi gy t6n that 16n Ve ngan
sach, lam suy giam niém tin cua nhan dan, ma con lam bao mon ngudn lyc phat trién, can
trd tién trinh hién dai hoa nén TCC va nén quan tri qudc gia.

Tt goc d6 phap 1y, mac du B luét Hinh sy (BLHS) hién hanh (Van phong Qudc hoi,
2025) di c6 cac quy dinh lién quan dén hanh vi vi pham quy dinh v& QLSD tai san Nha nudc
gdy that thoat, ling phi (Diéu 219); hanh vi thiéu trach nhiém gay thiét hai dén tai san cua
Nha nudc, co quan, to chirc, doanh nghi¢p (Diéu 179) hodc hanh vi thiéu trach nhiém giy
hau qua nghiém trong (Piéu 360), song cac quy dinh nay chua bao quat day du ccac dang
thire, mirc do va hau qua cua hanh vi gy lang phi trong diéu kién phat trién kinh té sd, quan
tri cong s va co ché tai chinh - cong san méi.

Trong khi d6, cong tac QLSD TCC, TSC giai doan 2020-2024 cho thay, du c6 nhiéu
chuyén bién tich cyc vé ky luat tai khoa, cong khai ngén séch, sép xép, xtr Iy TSC, song tinh
trang cham giai ngén, sai pham trong d4u thau, sir dung tai san sai myc dich, dau tu dan trai,
d6i von, that thoat nguon luc van dién ra ¢ nhiéu noi, cho thay khoang tréng thé ché  trong
xtu 1y hinh sy cac hanh vi géy lang phi trong QLSD TCC, TSC. Didu nay dat ra yéu cau cap
thiét phai nghién ctru, xac 1ap can cir 1y luan, thyc tién va phap 1y dé hinh sy héa hanh vi
nguy hiém nay, coi d6 1a moét td1 danh doc 1ap trong BLHS, nham bao vé ky luat, ky cuong
tai chinh - TSC va cung b niém tin cia nhan dan d6i vai cong cudc PCLP hi¢n nay.

Xuét phét tir yéu cau d6, bai viét “Hinh sy hoa hanh vi gdy lang phi trong QLSD TCC,
TSC, gbp phan thyc hién “ménh 1énh” chong lang phi cua Tong Bi thu T6 Lam” tap trung
phan tich co s 1y luan, co s& thuc tién va d& xuat hudng hinh sy héa hanh vi nay, gop phan
hoan thién phép luét hinh sy, tdng cuong hiéu luc, hi€u qua quan tri cong trong tinh hinh mai.

2. Phuwong phap nghién ctru

Bai viét sir dung tong hop cac phuong phap nghién ctru khoa hoc phap ly va quan tri cong
hién dai, cu thé gdm: Phuong phap phén tich, tong hop: nham 1am rd ni ham khai niém lang
phi, gay lang phi, TCC, TSC..., cling nhu mdi quan hé gitta trach nhiém hinh su va trach
nhi¢m hanh chinh trong QLSD TCC, TSC. Phuong phap so sanh phap luat: dé d6i chiéu,
danh gia sy khac biét gitra quy dinh cia BLHS hién hanh véi cac quy dinh vé hanh vi gay
lang phi. Phuong phap thong ké va tong két thyc tién: dua trén s6 lidu, bao cao ciia Chinh
phu, Kiém toan Nha nudc, Thanh tra Chinh phu giai doan 2020-2024, nham chi ra thyc
trang, xu huéng va cac dang hanh vi lang phi pho bién trong QLSD TCC, TSC. Phuong
phap logic - dién dich va quy nap: dé h¢ thong hoa co s& 1y luan va xac dinh huéng hinh sy
hoa hanh vi gy lang phi trong QLSD TCC, TSC, phu hop véi yéu cau cta thyc tién quan
tri cong va dinh hudng chinh tri - phap ly cua Dang. Thong qua cac phuong phap trén, bai
viét hudng toi viée cung cap luan ctr khoa hoc va co so thuce tién cho viéc hoan thién phap
lut hinh sy vé PCLP, dong thoi gop phan cu thé héa “ménh 1énh chinh tri” cia Tong Bi thu
T6 Lam trong xay dung Nha nudce phap quyén xa hoi chi nghia Viét Nam liém chinh, hiéu
qué va phat trién bén viing.

3. Két qua va thao luin

3.1. Co so Iy lugn cua viéc hinh sy hoa hanh vi gay lang phi trong quan ly, sur dung tai
chinh cong, tai san cong
_Hinh sy hoa hanh vi gdy lang phi trong QLSD TCC, TSC (¢ cap do 1ap phap) 14 qua trinh
bd sung vao BLHS hanh vi gy lang phi trong QLSD TCC, TSC 1a t6i pham va bi xu 1y bang
cac cheé tai hinh sy. TCC, TSC thuong “ngoai vung sdng” cua ngan sach va dau tu cong
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truyén thong, lang phi thuong an dudi dang chi tiéu ngoai tiéu chuan, dinh mc; sir dung tai
san sai cong nang; hop ddng dich vu cong kém hiéu qua; thit thu phi, 1& phi; dau tu, mua
sam cong nghé thong tin trung 1ap; dir licu, phan mém dung chung khong khai thac; tru so,
xe cong, nha cong vu nhan rdi; bao tri, bao dudng hinh thirc, gy biao mon ngudn lyc, giam
chét luong dich vu cong, tao ap luc tai khoa ngém. Do do, cung vdi cai cach thé ché quan tri
TCC, TSC, hinh sy hoa c6 trong tdm hanh Vi gay lang phi trong QLSD TCC, TSC la can
thiét dé “xur 1y mot vy, canh tinh ca linh vuc”

Hudng dan s6 63-HD/BCDTW ngay 28/4/2025 cua Ban Chi dao Trung uong Ve phong,
chéng tham nhing, lang phi, tiéu cyc da xac dinh 07 nhom hanh vi gay lang phi can duogc
nghién ctru dé hinh sy héa trong BLHS, gom: (1) Vi pham trong lanh dao, chi dao QLSD
TCC, TSC:; (2) Gay lang phi trong x4y dung, ban hanh thé ché; (3) Géy lang phi trong QLSD
ngén sach nha nude (NSNN); (4) Gy lang phi trong QLSD von dau tu cong, dau tu xay
dung, mua sam, TSC; (5) Gay lang phi trong quan 1y, khai thac, sir dung dét dai, tai nguyén;
(6) Gay lang phi trong QLSD vdn nha nudc tai dy an PPP va doanh nghiép; (7) Cac hanh vi
khac gay lang phi trong QLSD TCC, TSC.

Vi€c hinh sy hoa cac hanh vi lang phi 1a yéu cau cap thiét nham cu thé hoa chi dao cua
Pang, Nha nudc va “ménh 1énh chinh tri” ctia Téng Bi thu Té Lam vé coi chdng lang ph1 la
nhiém vu trong tdm, thuong xuyén trong xay dung, chinh d6n Pang va quan tri quoc gia. Co
s& tu tudng - phap 1y ciia cha truong nay duge dat nén  tang tur tu tuong H6 Chi Minh: “Tham
0 c6 hai nhung lang phi c6 khi con hai nhiéu hon” (H6 Chi Minh, 2011: 345) va dugc khang
dinh trong thuc tlen hién nay, khi lang phi tré thanh “gidc ndi xam” (H6 Chi Minh, 2011:
358) de doa ngudn lyc qudc gia va niém tin nhan dan. So véi cac quy dinh hién hanh tai cac
didu 179, 219 va 360 BLHS, 07 t01 pham lang phi dugc dé xuat huéng dén xir Iy hanh vi cb
¥ ra quyét dinh hodc ban hanh thé ché gay lang phi nghiém trong, c6 tinh “quyét sach”, khac
biét v6i cac hanh vi vo ¥ hodc thiéu trach nhiém. Day 1a budc chuyén cin ban tir tu duy Xu
1y hanh chinh sang xtr 1y hinh sy, bao dam tinh ran de va phong ngtra cao hon.

Viéc hinh sy hoa hanh vi gdy lang phi trong QLSD TCC, TSC vua la yéu cau phap ly,
vira 1a nhiém vu chinh trj - dao duc cong vu, thé hién tinh than nhat quan gitra tu tuong Hb
Chi Minh va “Ménh 1énh” chéng ldng phi ciia Tong Bi thu T6 Lam, gop phan ciing ¢d ky
ludt tai chinh - cong san va xay dung Nha nudce phap quyén xi hoi chi nghia Viét Nam liém
chinh, tiét kiém, phat trién bén ving.

Lang phi, theo Luat Tiét kiém, chéng lang phi (Quédc hoi, 2025) 1a viéc str dung ngudn luc
cong khong diing muc dich, vuot tiéu chuan, dinh mirc, khong hi¢u qua va khong tuong xtmg
v6i chi phi bo ra. Day 14 hanh vi ¢6 tinh chit xAm hai gian tiép nhung nghiém trong dén loi
ich ctia Nha nudc va xa hoi, 1am giam hiéu qua phan bo va st dung cac ngudn lyc cong, tir d6
gdy t6n that kép: vira thit thodt vat chét, vira 1am suy yéu ky luat, ky cuong quan 1y. Trong
QLSD TCC, TSC, lang phi khéng chi gidi han & khu vuc NSNN, ma con mé rong sang cac
quy ngoai NSNN, cac ngudn vién tro, tai tr, phi, 1¢ phi, cling nhu céc loai TSC hitu hinh va
tai san so0. Biéu hién cua lang phi trong linh vuc nay rat da dang, bao gom: chi vugt dinh mtrc,
mua sam hang hoa, trang thiét bj khong can thiét; dau tu dan trai, kéo dai tién do, doi von, kém
hi¢u qua; dé tru so, phuong tién, nha cong vu, thiét bi, phﬁn mém, co s& dir liéu nhan r6i, khong
khai thac hét cong nang hoc sir dung sai muc dich; ghi thu, ghi chi, quyét toan, dy phong rii ro,
dinh gi4 tai san sai 1éch; cong tac bao tri, bao dudng hinh thirc; mién, giam, thu thiéu phi, 1¢ phi
trai quy dinh; Iya chon nha thau, ddi tac khong hiéu qué; ty thac, dat hang sai quy trinh; ky két
hop dong dich vu cong kém chat luong hodc khong dap img yéu cau kinh té - k¥ thuat.

Dac biét, trong b01 canh chuyén doi s6 va quan tri cong hién dai, lang phi con biéu hién
dud6i dang “lang phi s6”, nhu dit liéu cong khong duoc chia sé, phadn mém dung chung khong
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duoc khai thac, hé théng cong nghé¢ thong tin bi trung 1ap hoac lac hau, dau tu ha tﬁng sb
khong dugc van hanh hiéu qua. Nhimng hinh thirc ling phi nay khong chi gay ton that tai
chinh ma con 1am giam ning suit va niém tin cua ngudi dan vao niang luc quan tri cia bd
may nha nudc.

Tu goc dd phép ly hinh sy, hanh vi giy lang phi trong QLSD TCC, TSC la hanh vi c6 16i
(chu y€u la c6 y) ciia ngudi co chire vy, quyén han, lam trai quy dinh cua phap luat vé QLSD
TCC, TSC, gy thiét hai dang ké cho Nha nudc hodc 1am mat co hoi phat trién ngudn luc
cong. Viéc nhan dién dz:iy du cac dang thirc va hau qua cua lang phi 13 tién dé dé hinh sy hoa
nhing hanh vi gdy lang phi nghiém trong, qua d6 bao dam ky luét, ky cuong tai chinh - cong
san, tang cuong hiéu lyc thuce thi Luat Tiét kiém, chong lang phi va thuc hién hiéu qua “ménh
1énh chong lang phi” ciia Tong Bi thu T6 Lam trong giai doan hién nay.

B§ Luat Hinh sy hién hanh quy dinh 797 pham 1a hanh vi nguy hiém cho x3 hoi dugc quy
dinh trong BLHS, do nguoi c6 nang luc trach nhiém hinh sy thuc hién ) v hoac vo y, xam
pham céc quan h¢ xa hoi dugce phap luat bao v€. Theo do, toi gay lang phi trong QLSD TCC,
TSC 1a hanh vi 1am trai quy dinh trong QLSD TCC, TSC do ngudi ¢6 chitc vy, quyén han
thuc hién voi 16i ¢6 y, gdy thiét hai dang ké cho TCC, TSC hoic giy ra hau qua nghiém
trong khéc, va phai bi xur 1y hinh su.

Piéu 219 BLHS hién hanh quy dinh hanh vi “vi pham quy dinh vé QLSD tai san Nha
nudc gay that thoat, lang phi” tuy c6 ndi dung tiém cén hanh vi QLSD TCC, TSC nhung chu
yeu diéu chinh ddi véi tai san nha nude hitu hinh, chua phan 4nh duoc dic thu cua tai san
s, dir liéu cong, quy ngoai NSNN, co ché phi, 1 phi hay hop dong dich vu cong. Diéu 179
BLHS quy dinh hanh vi “thiéu trach nhiém gay thiét hai dén tai san ctia Nha nudc, co quan,
t6 chirc, doanh nghiép” va Diéu 360 BLHS quy dinh hanh vi “thiéu trach nhiém gay hau qua
nghiém trong” c6 pham vi bao quat hanh vi vd y do thiéu trach nhiém, nhung lai thiéu 151 cd
y va cac ti€u chi chuyén biét dé luong hoa thiét hai, chi phi co hdi hodc mirc d6 suy gidm
cong nang tai san, nhat 1a dbi véi tai san s6 va dich vu cong s6.

bac biét, gan day, theo Huong dan s6 63-HD/BCDTW ngay 28/4/2025 cta Ban Chi dao
Trung wong vé phong, chbng tham nhiing, lang phi, tiéu cuc (PCTNLPTC) vé mot sd noi
dung trong tam vé cong tac PCLP (Ban Chi dao Trung wong vé phong, chong tham nhiing,
lang phi, ti€u cyc, 2025) thi hanh vi gy lang phi trong QLSD TCC, TSC phai bi trung tri
nghiém khic. Do d6, can thiét phai hinh sy hoa hanh vi nguy hiém nay trong BLHS nham
nang cao hiéu qua dau tranh PCLP.

3.2. Co 56 thuc tién ciia viéc hinh sy héa hanh vi gy lang phi trong quan 1y, sir dung tdi
chinh cong, tai san cong

Giai doan 2020-2024 (Chinh phu, 2021-2025), cong tac QLSD TCC, TSC duogc thé hién
nhu sau:

3.2.1. Két qua dat dwoc

Diéu hanh, ky luat tai khoa duoc siét chit, minh bach hon. Ty 16 tiét kiém chi thuong xuyén
tang déu (khoang 7,5% — 9,0%); nhiéu khoan chi hoi hop, cong tac, mua sim chua thiét yéu
bi cit giam; cong khai NSNN dugc mé rong (van hanh cong cong khai, tang s6 dia phuong

ong khai dung han). Giai ngan va co céu dau tu cong cai thién, ru tién du an trong diém; ty
I¢ giai ngan udc dat mirc cao (khoang 85% — 95%), di kém cit, diéu chinh cac du an kém
hiéu qua. Mua sam cong ky cuong hon. Ty 1€ mua sam tép trung tang (khoang 65% — 75%),
giam tring ldp, dan trai; ting kiém tra, xtr 1y vi pham. TSC duoc sip xép, xtr Iy manh. Sb
lugng co s& nha, dat, phuang tién doi du duoc ra soat, didu chuyén, thanh Iy tang; gia tri thu
hoi cho NSNN tang dan qua cac ndm. Thanh tra, kiém toén tao hiéu tng ran de. S cudc thanh,
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kiém tra, s6 vu xtt ly va gia tri kién nghi thu hoi tang; ty 1€ thuc hién két luan thanh tra, kiém
toan céirthién. Khu vuc doanh nghiép nha nudc va doanh nghiép c6 vén nha nudc da ddy manh
tai co cAu, thoai von, cong khai bdo cdo tai chinh; kiém soat dau tu ‘ngoai nganh chat ch& hon.
Hinh thanh khuon khé dinh mirc mua sim cong, phuong tién, thiét bi rd hon; m¢ rong mua
sim tap trung; cong khai ké hoach, két qua dau thau; co s¢ dir liéu TSC tién bo. Xir ly dut
diém nhiéu tai san doi du; chuan hoa dinh murc xe cong, thiét bi chuyén dung.

3.2.2. Mot s6 han ché

Mic du cong tic QLSD TCC, TSC giai doan 2020-2024 dat nhiéu chuyén bién tich cuc, song
van ton tai khong it han ché can dugc nhin nhan thang than, do6 1a (Chinh phu, 2021-2025):

Thir nhat, tién do giai ngan vbn dau tu cong con chua ddng déu giira cac bo, nganh, dia
phuong. Nhiéu dy an trong diém quoc gia van chdm trién khai do vuéng mac trong cong tac
chuan bi dau tu, giai phong mat bang, diéu chinh tong muc dau tu hodc thay doi thiét ké k¥
thuat. Tinh trang “von cho cong trinh”, “cong trinh chd thi tuc” van phd bién, gay lang phi
16n vé thoi gian, chi phi va ngudn luc.

Thir hai, viée tuén thu tiéu chuan, dinh muc, ché d6 chi tiéu & mot s6 noi chua nghiém.
Mot s6 co quan, don vi con tinh trang chi vugt dinh mure, st dung ngén sach sai muc dich
hoac chi ti€u hinh thtre. Trong cong tac d4u thau, mua sim coéng van xuét hién hién tugng

“quan xanh, quan d6”, chi dinh thau tr4 hinh, théng thau, 1am méo mé méi truong canh tranh,
dan dén lang phi NSNN va giam hiéu qua str dung vbn cong.

Thir ba, cong tac QLSD TSC chua thyc sy hiéu qua. Nhiéu tru s, nha cong vu, phuong
tién, thiét bi, phén mém, co s& dit liéu bi bo hoang hoac khai thac khong ding cong nang.
Mot s6 noi con tinh trang cho thué, 1ién doanh, lién két, str dung TSC tréi quy dinh, lam gidm
hiéu suat khai thac tai san va gy that thoat nguén lyc.

Thit tir, khudn kho dinh mirc, don gia kinh té - k¥ thuat trong nhiéu linh vuc, dic biét 1a
dau tu ha téng va du an ddi tac cong tu (PPP), con lac hau, chua theo kip thyc tién quan tri
hién dai. Viéc xac dinh gié tri tai san, chi phi dau tu, khdu hao, bao tri thiéu chinh xac, dan
dén tinh trang du toan sai, doi von, kéo dai thoi gian thuc hién du én.

Thir nam, cong tac giam sat, thanh tra, kiém toan trong linh vuc QLSD TCC, TSC chua
that sy bao quat va hiéu qua. Mot sb dia phuong con cham tré trong thuc hién két luan thanh
tra, kiém toén; con hién tuong “khoang trbng” trong kiém soat trudc - trong - sau ddi voi cac
du 4n str dung vbn cong, 1am giam hiéu qua ran de va tinh phong ngira ctia phap luét.

Thif sdu, trach nhiém ctia nguoi ding dau trong QLSD TCC, TSC chua dugc xac dinh 6
rang va gan véi ché tai di manh. Viée xir Iy cac hanh vi gay lang phi chi yéu méi dimg ¢
murc hanh chinh hoac ky luat ndi by, chua c6 tinh ran de cao. Diéu nay dat ra yéu cau cép
thiét phai nghién ciu b6 sung co ché xir Iy hinh sy d6i voi hanh vi ¢6 y gy lang phi nham
khic phuc triét dé tinh trang “lang phi c6 hé théng” trong khu vuc cong hién nay.

3.2.3. Nguyén nhdn ciia han ché

Nhiing han che trong QLSD TCC, TSC thoi gian qua bat ngudn tir nhidu nguyén nhan
khac nhau, bao gdm ca nguyén nhan chi quan va nguyén nhan khach quan, trong do ndi bat
1a khoang tréng ctia phap luat hinh sy trong xir Iy cac hanh vi ¢6 y gay lang phi.

3.2.3.1. Nguyén nhan chu quan

Thir nhdat, nhan thirc ciia mot bod phan can bd, cong chuc, vién chirc vé TKCLP con han
ché. M{t s0 nguoi van coi lang phi 1a vi pham hanh chinh thong thuong, khong phai hanh vi
nguy hiém cho xa hdi, dan dén tinh trang coi nhe hau qua, thiéu tinh than trach nhiém trong
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str dung ngan sach, TSC. Nhiéu trudng hop quyét dinh chi tiéu, dau tu hodc st dung tai san
khong hiéu qua nhung khéng bi xur ly nghiém, lam giam tinh ran de.

Thit hai, trach nhiém ngudi ding dau chua duoc dé cao twong xtng. O nhiéu co quan,
don vi, viéc dé xdy ra tinh trang cham gidi ngan, dAu tu dan trai, st dung sai muc dich hodc
b6 hoang TSC chua bi quy trach nhiém c4 nhan 13 rang. Co ché kiém diém, ky luét con hinh
thirc, chu yéu dirng & mirc nhic nhd, kiém diém rat kinh nghiém, chua du st rin de ddi véi
hanh vi ¢6 ¥ hodc budng 16ng quan 1y gay lang phi.

Thir ba, cong tac kiém tra, thanh tra, kiém toan noi bo trong cac co quan, td chuc con
thiéu chiéu sau. Viéc giam sat qua trinh phe duy¢t, thuc hién va quyet toan du an chua thuong
xuyén; chua c6 hé thong canh bao sém rui ro v€ lang phi hodc that thoat TSC. bic biét, co
s& dir liéu qudc gia vé TSC, dau tu, dau thau, dat dai con phan tan, thiéu két ndi, gay kho
khan cho viéc phat hién va xir ly vi pham kip thoi.

Thir tw, ché tai xtr ly hanh vi gay lang phi hién nay con nhe va chu yéu ding ¢ murc hanh
chinh hodc ky luat noi bo. Rét it vy viéc bi xir ly bang bién phap hinh su, do thiéu quy dinh
cy thé trong BLHS vé hanh vi gy lang phi. Piéu nay tao tim ly “nhon luat”, khién nhiéu
hanh vi gay thiét hai 16n cho ngan sach van khong bi xir 1y thich dang.

3.2.3.2. Nguyén nhdn khach quan

Thir nhdt, hé thong thé ché, chinh sach vé QLSD TCC, TSC van con thiéu dong bo, ch(‘)ng
chéo gitra cac van ban phap luat. Mot s6 quy dinh Ve tiéu chuan, dinh muc chi tiéu, co ché
phén cap tai chinh, céng san, quy trinh dau gia, sap xép tai san chua dugc cap nhat phu hop
véi thyc tién phat trién va chuyén ddi s6, dan dén kho khan trong ap dung va giam sat.

Thir hai, chuan myc phéap 1y dé xac dinh thiét hai do ling phi con mo ho. Hién chua c6
quy dinh cu thé vé cach tinh thiét hai “phi vat chat” nhu co hoi phat trién bi mét, chi phi co
hoi hodc gia tri st dung bi suy gidm. Viéc lugng héa hdu qua ctia hanh vi lang phi méi dung
& mirc dinh lugng thiét hai tai chinh, trong khi phan 16n lang phi mang tinh hiéu nang (hiéu
qua st dung thap) hodc chién luoc (b6 15 co hoi phat trién), nén kho xir Iy theo phap luat
hién hanh.

Thi ba, co ché phdi hop giita cac co quan kiém toan, thanh tra, diéu tra, kiém sat trong
phat hién, chuyén giao va xir Iy cac vu viéc ¢6 dau hiéu lang phi chua chit ch&. Nhidu vu
viéc bi “treo” & khau kién nghi, chua dugc khoi t6 hodc truy ctru trach nhiém hinh sy do
thiéu co s& phap 1y r6 rang.

Thir tr, bdi canh chuyen d01 sO va hoi nhap kinh té lam nay sinh nhiéu loai hinh tai san
m&i nhu dit liéu sd, ha tang sd, hop dong dich vu cong truc tuyén, nhung khung phap 1y hién
hanh chua theo kip. Diéu nay dﬁn dén khoang tréng trong xac dinh chu thé chju trach nhiém,
pham vi quan 1y, ciing nhu ché tai xir 1y khi x4y ra hanh vi lang phi.

Thir nam, mot trong nhimg nguyén nhén co ban va c6 tinh chat quyét dinh 13 sy thiéu
vang quy dinh cuy thé trong BLHS vé toi gay lang ph1 trong QLSD TCC, TSC. Hién nay, cac
hanh vi lang phi thudng chi duoc xem xét xir Iy gian tiép thong qua cac toi danh nhu: Toi vi
pham quy dinh v& QLSD tai san nha nudc gay that thoat, 1ing phi (Diéu 219 BLHS), nhung
pham vi diéu chinh hep, chi yéu 4p dung cho tai san hiru hinh; Tgi thiéu trach nhiém gay
thiét hai dén tai san cua Nha nudc, co quan, t6 chirc, doanh nghiép (Piéu 179 BLHS) va Toi
thiéu trach nhiém giy hau qua nghiém trong (Dleu 360 BLHS), nhung chi diéu chinh hanh
vi v6 ¥, thiéu trach nhiém, khong bao gom 16i co ¥ gay lang phi. Chua c6 toi danh nao diéu
chinh hanh vi ¢6 ¥ ra quyét dinh sai, ban hanh thé che hodc chu truong dau tu khong hiéu
qué gay thiét hai 16n cho ngan sach, TSC. Khoang trong nay khién nhiéu hanh vi nguy hiém
cho xa hoi - du gdy hau qua nghiém trong vé tai chinh va xa hoi - khong thé xir Iy bang cong
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cu hinh sy, chi dimg lai & muc hanh chinh hodc ky luat. Biéu nay 1am suy giam hiéu lyc ran
de, khong dap ung yéu cAu “xir 1y mot vy, canh tinh ca linh vuc” nhu tinh than chi dao caa
Tong Bi thu T6 Lam. |

Dé khic phuc cin ban cic nguyén nhan néu trén, can dong thoi hoan thién thé ché quan
ly, ting cuong trach nhiém ngudi ding dau va bd sung quy dinh hinh sy héa hanh vi cdy
gay lang phi trong QLSD TCC, TSC, coi d6 1a cong cu phéap ly hiru hi¢u nham bao v¢ ky
luat tai chinh - cong san, cing cd long tin cia nhan dan va thyc hién hi¢u qua “ménh 1énh
chinh tri” vé chéng lang phi trong giai doan hién nay.

3.3. Dé xudt hwdng hinh sy héa hanh vi gdy lang phi trong qudn 1y, sir dung tdi chinh
cong, tai san cong

Trén co s& “Ménh 1énh” ctua Tong Bi thu T6 Lam, co sé 1y ludn va thue tién, dé khong
bo lot hanh vi gdy lang phi trong QLSD TCC, TSC va thé hién quyét tim hinh sy hoa loai
hanh vi ddc bi€t nguy hiém nay theo tu tudong Hb Chi Minh [“tham 6 ¢6 hai nhung lang phi
¢6 khi con hai nhiéu hon” (H6 Chi Minh, 2011: 345). “Lang phi cting v&i tham 6 “ké thu
cua nhan dén, cua by doi va cua Chinh phu... tham 6, lang phi... phé hoai tinh than, phi
pham suc lyc, tiéu hao cua cai cua Chinh phu va cua nhéan dan. Toi 16i 4y ciing nang nhu
toi 16i Viét glan mat thim” (H6 Chi Minh, 2011: 357). “Chong tham 0, lang phi... cling
quan trong va can kip nhu viéc danh gidc trén mat trén” (H6 Chi Minh, 2011: 358)]; khang
dinh ctia Téng Bi thu T6 LAm [“Tham nhiing va lang phi déu 1a nhitng biéu hién cua suy
thoai dao dte, loi ich nhém, 1am t6n hai dén long tin cta nhan déan, can tro phét trién dat
nude’ (Téng Bi thu, Chu tich nuéc T6 Lam, 2024)] va Huéng dan s 63-HD/BCDTW,
ching toi dé nghi hinh sy héa hanh vi gy lang phi trong QLSD TCC, TSC trong BLHS,
trén co s¢ tham chiéu véi quy dinh vé toi tham 6 tai san, cu thé nhu sau:

Dé xuét hudng hinh sy héa hanh vi gay lang phi trong quan 1y, sir dung tai chinh cong,
tai san cong

PE XUAT HUONG HINH SU HOA

BO LUAT HINH SU
NAM 2015

HANH VI GAY LANG PHI
TRONG QUAN LY, SU DUNG
TAI CHINH CONG, TAI SAN CONG

Diéu 353. Toi tham 6 tai san

1. Nguoi nao loi dung chirc vu, quyén han
chiém doat tai san ma minh c6 trach nhiém quan
ly tri gia tr 2.000.000 dong dén dudi
100.000.000 ddng hodc dudi 2.000.000 dong
nhung thudc mot trong cac truong hop sau day,
thi bi phat tii tir 02 nam dén 07 nam:

Diéu ... Toi gay lang phi trong quan 1y, st
dung tai chinh cong, tai san cong

1. Nguwoi nao gay lang phi tai chinh cong, tai
san cong tri gid tir 2.000.000 dong dén dudi
100.000.000 dong hodc duéi 2.000.000 dong
nhung thuoc mot trong cdc truong hop sau day,
néu khong thudc trwong hop quy dinh tai cdc

diéu ..., thi bi phat tién tir 100.000.000 dong dén

'Pay la cac diéu di duoc quy trong BLHS hoic s& dugc quy dinh trong BLHS dé xir 1y hanh vi gay lang phi,
d6 1a: (1). Hanh vi vi pham quy dinh vé QLSD tai san Nha nudc gy that thoét, lang phi (Diéu 219 BLHS hién
hanh); (2). Hanh vi thiéu trach nhiém gay thiét hai dén tai san ciia Nha nudc, co quan, t6 chirc, doanh nghiép
(Diéu 179 BLHS hién hanh); (3). Hanh vi thiéu trich nhiém gay hau qua nghiém trong (Diéu 360 BLHS hién
hanh); (4). Hanh vi vi pham trong cong tac 1anh dao, chi dao QLSD TCC, TSC gay lang phi; (5). Hanh vi gay
lang phi trong x4y dung, ban hanh thé ché vé QLSD TCC, TSC; (6). Hanh vi gay lang phi trong QLSD NSNN;

(7). Hanh vi gay lang ph1 trong QLSD von dau tu cong, PTXD, mua sim, QLSD TSC; (8). Hanh vi gy lang
phi trong QLKTSD dét dai va cac tai nguyén khac; (9). Hanh vi gay lang phi trong QLSD vén nha nuée trong
du 4n déu tu theo phuong thire d6i tac cong tu (PPP); vén nha nude tai doanh nghiép. (Hanh vi 4 dén hanh vi
9 1 nhirng hanh vi can duoc hinh su hoa trong BLHS theo Hudng dan s6 63-HD/BCDTW ngay 28/4/2025 cia
Ban Chi dao Trung uwong vé PCTNLPTC vé mét s6 noi dung trong tam vé cong tac PCLP.
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a) Pa bi xir Iy ky luat vé hanh vi ndy ma con
vi pham;

b) P4 bi két an vé mot trong cac toi quy dinh
tai Muc 1 Chuong nay, chua dugc x6a an tich
ma con vi pham.

2. Pham t0i thuoc mot trong cac trudong hop
sau day, thi bi phat ti tie 07 nam dén 15 nam:

a) C6 t6 chuc;

b) Dung tha doan xao quyét, nguy hiém;

¢) Pham t6i 02 1an tro 1én;

d) Chiém doat tai san tri gia tir 100.000.000
dong dén dudi 500.000.000 dong;

@) Chiém doat tién, tai san dung vao muc dich
x6a doi, giam ngheo; tién, phu cép, tro cép, uu
dai d6i v6i nguoi c6 cong véi cach mang; cac
loai quy du phong hodc cac loai tién, tai san tro
cép, quyén gop cho nhirng ving bi thién tai, dich
bénh hodc cac vung kinh té ddc biét kho khan;

e) Gay thiét hai vé tai san tir 1.000.000.000
dong dén dudi 3.000.000.000 dong;

g) Anh huong xau dén doi sdng ctia can b,
cong chire, vién chire va nguoi lao dong trong co
quan, t chic.

3. Pham ti thudc mot trong céc trudng hop
sau day, thi bi phat tix tir 15 nam dén 20 nam:

a) Chiém doat tai san tri gia tir 500.000.000
ddng dén dudi 1.000.000.000 ddng;

b) Gay thiét hai vé tai san tir 3.000.000.000
ddng dén dudi 5.000.000.000 ddng;

c¢) Gay anh hudng x4u dén an ninh, trat tu, an
toan xa hoi;

d) Dan dén doanh nghiép hoic td chirc khac
bi pha san hoac ngirng hoat dong.

4. Pham t0i thugc mot trong cac truong hop
sau day, thi bi phat tu 20 nam hodc ti chung than:

a) Chiém doat tai san tri gia 1.000.000.000
dong tro 1én;

b) Gay thiét hai v& tai san 5.000.000.000
dong tro 1én.

5. Nguoi pham toi con bi cAm dam nhiém
chtrc vu nhat dinh tir 01 ndm dén 05 nim, co thé
bi phat tién tir 60.000.000 dong dén 200.000.000
doA‘ng, tich thu mot phﬁn hoac toan bo tai san.

duoi 1.000.000.000 dé‘ng hodc phat tu tir 02 nam
dén 07 nam:

a) Ba bi xit 1y ky ludt vé hanh vi ndy ma con
vi pham;

b) Pa bi két an vé mot trong cdc tgi quy dinh tai
cdc diéu..., chua dwoc xéa dan tich ma con vi pham.

2. Pham tgi thuoc mot trong cdc truong hop
sau ddy, thi bi phat tién tir 1.000.000.000 dong
dén dusi 5.000.000.000 dong hodc phat tit tir 07
nam dén 15 nam:

a) Pham t6i 02 lan tré én;

b) Gay lang phi tai chinh cong, tai san cong
i gid tr 100.000.000 dong dén dudi
500.000.000 dong;

¢) Gay lang phi tai chinh cong, tai san cong
dung vao muc dich xoa doi, giam nghéo,; phu
cdp, tro cap, wu dai doi véi nguoi ¢é cong véi
cach mang; tro' cdp, quyén gép cho nhitng viing
bi thién tai, dich bénh hodc cac vung kinh té dic
biét kho khan;

d) Anh hwéng xdu dén doi song ciia can b,
cong chite, vién chirc va nguoi lao dong trong
co quan, 16 chirc.

3. Pham tgi thuoc mot trong cac truong hop
sau ddy, thi bi phat tién tir 5.000.000.000 dong
dén dwdi 10.000.000.000 dong hodc phat ti tir
15 nam dén 20 nam:

a) Gay lang phi tai chinh cong, tai san cong
i gid tir 500.000.000 dong dén dudi
1.000.000.000 dong;

b) Gdy anh hwéng xdu dén an ninh, trt tu,
an toan xa hoi;

¢) Déin dén doanh nghiép hodc t6 chirc khdc
bi pha san hodc ngurng hoat dong.

4. Pham toi gdy ldang phi tai chinh cong, tai
san cong tri gid tir 1.000.000.000 dong tro Ién,
thi bi phat tién tir 10.000.000.000 dong dén
20.000.000.000 dong hodc phat tii dén 20 nam
hodac tu chung than.

5. Nguoi pham toi con bj cam dam nhiém
chire vu, cam hanh nghé hodc lam cong viéc nhat
dinh tir 01 ndm dén 05 nim, cé thé bi phat tién
tir 60.000.000 dong dén 200.000.000 dong, tich
thu mot phdn hodc toan bé tai san.

Nguoén: Vin ban hgp nhat Bo luat Hinh sy nim 2015, duoc sira ddi, bd sung boi Luat sb
12/2017/QH14; Luat Tu phap ngudi chua thanh nién s6 59/2024/QH15; Luét s6 86/2025/QH15 va
Hudng dan s6 63-HD/BCDTW ngay 28/4/2025 ciia Ban Chi dao Trung wong vé phong, chéng tham
nhiing, l3ng phi, tiéu cuc vé mot sb ndi dung trong tim vé cong tic phong, chdng lang phi
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4. Két luan

Lang phi trong QLSD TCC, TSC khéng chi 1a hién twong lam that thoat ngudn luc qubc
gia ma con 1a biéu hién cua su yéu kém trong ky luat, ky cwong quan tri cong. Hau qua cia
lang phi, nhu Cha tich H6 Chi Minh timg canh béo, “c6 khi con hai nhiéu hon tham 6”, boi
n6 khong chi 1am hao mon tai san, ngan sach ma con x6i mon niém tin cta nhan dan d6i véi
bo may nha nudc. Trong bdi canh toan Dang, toan dan dang thuc hién nghiém “ménh 1€nh
chinh tri” cua Té)ng Bi thu T6 Lam vé PCLP, viéc nghién curu, dé xuét hinh sy hoa hanh vi
gdy lang phi trong QLSD TCC, TSC 1a budc di can thiét, thé hién quyét tim chinh tri manh
mé trong bao vé loi ich cong, xay duyng Nha nudc phap quyén xa hoi cha nghia Viét Nam
liém chinh, ky cwong va phat trién bén viing.

Co s& 1y ludn va thyc tién dugce trinh bay trong bai viét cho thay: lang phi trong linh vuc
TCC, TSC ¢6 tinh hé théng, phirc tap va ngay cang tinh vi, doi hoi phai ¢6 cong cu phap 1y
da manh dé ran de, phong ngura va xir Iy. BLHS hién hanh tuy dé c6 cac quy dinh lién quan
dén hanh vi “vi pham quy dinh vé QLSD tai san nha nudc gay that thoat, lang phi” (Diéu
219), “thiéu trach nhiém gdy thiét hai dén tai san cua Nha nudc, co quan, t6 chirc, doanh
nghiép” (Piéu 179) va “thiéu trach nhiém gay hau qua nghiém trong” (Diéu 360), nhung van
con nhiéu khoang trong trong diéu chinh hanh vi c6 y gay lang phi trong QLSD TCC, TSC.

Trén co s& do, viéc hinh sy hdéa hanh vi giy lang phi trong QLSD TCC, TSC can duoc
dit ra nhu mot yéu cau khach quan, phi hop véi chil truong, duong 16i cia Pang va xu
hudng 1ap phéap hién dai. Viéc quy dinh t0i danh nay trong BLHS s€ tao hanh lang phép 1y
chit ché hon, bao dam nguyén tic “xir Iy mét vu, canh tinh cd linh viee”, qua d6 nang cao y
thire trach nhiém cta ngudi co chic vu, quyén han trong QLSD TCC, TSC; gbp phan xay
dung nén quan tri cong minh bach, hiéu qua, tiét kiém va phuc vu nhan dan. Nhu vay, hinh
sy hoa hanh vi nay khong chi mang y nghia phap ly - 1ap phap, ma con mang gia tri chinh
tri, dao dirc va xa hoi sau sac, d6 1a hlen thuc hoa 16i day ciia Chu tich H6 Chi Minh vé

“chbng tham 6, lang phi nhu chéng giac”, dong thoi 14 su cu thé héa “Ménh 1énh” cua Téng
Bi thu T6 Lam - coi chong lang phi la nhiém vu trong tdm, thuong xuyén va cap bach trong
cong tac xay dung, chinh d6n Dang va trong chién luoc phat trién qudc gia giai doan moi.
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